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Issues Related to Executive
1. Governor
•
•
•
•
•

•
•
•
•
•
•
•

•

•

The role of governor came under question during Karnataka legislative assembly
elections.
Whether Governor should call single largest party to form the government and
prove its majority in the House or a post-poll alliance that overcomes the single
largest party.
In case of Goa and Manipur, the single largest party was not given preference to
form the government unlike in Karnataka.
Article 164(1) provides for the appointment of chief minister by the governor.
Supreme court clarified that there is no qualification mentioned in article 164(1) and
reading it with collective responsibility in 164(2), the only condition chief ministerial
candidate needs to satisfy is that he/she should be the commanding majority in the
house.
The Constitution of India does not mandate any procedure to be followed by the
Governor, in case of hung assembly.
The convention of inviting the single largest party in such a case has been outlined
by the Sarkaria Commission, which studied Centre-state relations in the 1980s.
Post-poll alliance/coalition is the last option.
The Bommai judgment endorses the Sarkaria Commission report.
According to Bommai judgment, such a CM must prove the majority on the floor of
the assembly.
The Rameshwar Prasad judgment in 2006 by a five-judge apex court Bench
endorses the Sarkaria Commission and Bommai judgment.
The Justice M.M. Punchhi Commission on Centre-State Relations in 2010 laid down
some guidelines to be followed in the appointment of a chief minister by a governor.
 It also said the governor should invite the leader of “a pre-poll alliance
commanding the largest number” or the “largest single party” to form the
government in case no party or pre-poll coalition has a clear majority.
This Rameshwar Prasad judgment even quoted how post-poll alliances were a
source of instability in government. It further to observation made by the National
Commission to Review the Working of the Constitution that “changing alignment
of the members of political parties so openly really makes a mockery of our
democracy”.
Dr. B.R. Ambedkar described how a Governor should use his discretion not as
“representative of a party” but as “the representative of the people as a whole of
the State”.

2. Coalition Government in Indian Politics
•
•

A coalition is an alliance of parties formed for the purpose of contesting elections
jointly and/or forming a government and managing the governance by a process of
sharing process.
Impact of Coalition Government on Indian Politics and diversity of India:
 The process of fragmentation of the national party system and emergence of
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•

minority or coalition governments started in India from 1967.
 This began the era of Coalition Politics or Multi party rule in India. The
adoption of multi-party system and regionalism changed the centre-state
relations to a certain extent.
 Coalition government is more democratic, and hence fairer, because it
represents a much broader spectrum of public opinion than government by
one party alone.
 Coalition government creates a dynamic political system, allowing voters a
clearer choice at election time. It is also easier for parties to split, or new
ones to be formed, as new political issues divide opinion, because new
parties still have a chance of a share in political power. The Desai
government (1977- 1979), for example, undid regressive laws enacted by the
Indira Gandhi government during the Emergency.
 Coalitions provide good government because their decisions are made in the
interests of a majority of the people. A coalition government better reflects
the popular opinion of the electorate within a country.
 Such government functions on principle of politics of consensus. Besides,
states are given more powers, and the base of concept of federalism is
strengthened.
 Government will be more consensus based: resulting policies will be broadly
approved of for the benefit of the nation. Eg: The coalition governments
could take pluralistic opinions and could address issues such as lynching or
sedition laws, these would be crucial interventions in India’s governance,
especially consequential for citizens ranged against the perpetuation of
majoritarianism.
 Better representation of the electorate’s wishes. Better quality of policy:
enhanced scrutiny and increased attention paid to each policy
 Critics of one-party majority governments often cite the excessive abuse of
President’s Rule during Indira Gandhi’s time as one of its shortcomings, a
practice that the coalition era has effectively ended.
However, it has its own set of limitations:
 Coalition government is actually less democratic as the balance of power is
inevitably held by the small parties who can barter their support for
concessions from the main groups within the coalition.
 Coalition government is less transparent, because a party has no real chance
of forming a government alone, the manifestos they present to the public
become irrelevant and often wildly unrealistic. Coalitions provide bad
government because they are unable to take a long-term view.
 Coalition governments are very unstable, often collapsing and reforming at
frequent intervals – Italy, for example, averages more than one government
per year since 1945. This greatly restricts the ability of governments to deal
with major reforms and means that politicians seldom stay in any particular
ministerial post for long enough to get to grips with its demands.
 Coalition governments are definitely far less effective, not durable, and nondependable as compared to the governments formed by any one party with
a definite ideology and principles.
 In coalition governments, MLAs and MPs from all the parties are given
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•

portfolios/ministries and appointed as Ministers. These ministers are
appointed on the recommendations of the parent party, without taking the
qualification, character and criminal /clean record of the MLAs and MPs.
It is the competency of the government and not whether it is a coalition or an
individual party that plays an important role in impacting the welfare of the
people.

NOTES

3. Relationship between Executive & legislature
•

•

In the recent times, there has been disharmony in the relation between the two
arms
 Excessive usage of the Ordinance making power of the President which
infringes the powers of Legislature.
 Usage of alternative routes like Money bills to bypass the amendments of
the upper house of Parliament.
 Lack of a true opposition spirit and overemphasis on the party and own
ideologies over the welfare of the nation have led to washing out of many
sessions of the parliament, thereby drastically reducing the time available to
meaningfully scrutinise the Executive.
 Large parts of the annual budget are guillotined each year, without
adequate discussion.
 The anti-defection law has to an extent reduced the ability of MPs to hold
the government to account by forcing themselves to be in line with party
ideology.
The Report of the National Commission to Review the Working of the Constitution
under the Chairmanship of Justice M.N. Venkatachalaiah made recommendations
on strengthening the role of the Legislature. Some of the recommendations were:
 Establish new committees on the Constitution, National Economy and
Legislation;
 Discuss major reports of committees in Parliament;
 Plan legislation in a more systematic manner so that major social and
economic Bills are circulated for public discussion;
 Control treaty power of government.

4. Issues involved in the functioning of Lokpal
•
•

Retired Supreme Court judge Pinaki Chandra Ghose is the country’s first Lokpal, or
the anti-corruption ombudsman.
Importance of The Lokpal and Lokayuktas Act, 2013:
 All categories of public servants will be covered under Lokpal, including the
Prime Minister, while the armed forces will be exempted.
 The body will also have the power of confiscating property or assets acquired
by corrupt means
 One of the main powers of the Lokpal is that they can protect all the public
servants who act as whistleblowers.
 They also have a special Whistle Blowers Protection Act established for the
same reason.
 Lokpal will also be given the power to conduct trials in a special court if they
feel that the trial is of extreme importance.
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•

•

 They can also fine people for false or inaccurate complaints.
 The Act also incorporates provisions for attachment and confiscation of
property acquired by corrupt means, even while the prosecution is pending.
 The States will have to institute Lokayukta within one year of the
commencement of the Act.
The issues associated:
 The Act does not allow a Lokpal inquiry if the allegation against the PM
relates to international relations, external and internal security, public
order, atomic energy and space.
 Also, complaints against the PM are not to be probed unless the full Lokpal
bench considers the initiation of an inquiry and at least two-thirds of the
members approve it.
 Such an inquiry against the Prime Minister (if conducted) is to be held in
camera and if the Lokpal comes to the conclusion that the complaint
deserves to be dismissed, the records of the inquiry are not to be published
or made available to anyone.
 The Selection committee and the issue of Leader of Opposition is still
lingering and the recent selection of Lokpal didn’t have the views of the
opposition party, which is against democratic principles.
 It can dismiss serving all India civil servants, a power only president has. It
has authority over CBI officers on deputation.
 With no additional resources, the power to dismiss a case as frivolous or
false and fine the complainant.
 Any alteration of it could lead to accumulation of power either with one of
these or with lokpal itself.
 The threat is further increased by the lack of accountability in presence of
sweeping powers.
 The lokpal bill attempts to alter the balance between three branches of
government attained through years.
 The establishment of Lokayukta and any appointment falls within the
domain of the States.
Way forward:
 There is a need for a mechanism that provides for simple, independent,
speedy means of delivering justice by redressing the grievances of the
people without succumbing to the clutches of the executive.
 The issue of Leader of Opposition in the Selection committee must be
resolved by amending the act.
 The jurisdictions must be clear so that there is no overlap in the powers.
 The Administrative Reforms Commission (ARC) recommended the enacting
of the Office of a Lokpal, convinced that such an institution was justified, not
only for removing the sense of injustice from the minds of citizens, but also
to instil public confidence in the efficiency of the administrative machinery.
 It is rightly said by Publius Cornelius Tecitus that “the more corrupt the
state, the more laws”.
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Issues Related to Legislature

NOTES

1. Criminalization of Politics
•
•
•
•
•
•

•

•

Criminalization of Politics means that the criminals entering the politics and
contesting elections and even getting elected to the Parliament and state
legislature.
Dr Rajendra Prasad said that a constitution like a machine is a lifeless thing. It
acquires life because of the men who control it and operate it.
Nearly half of the newly-elected Lok Sabha members have criminal charges against
them, a 26 per cent increase as compared to 2014, according to the Association of
Democratic Reforms.
Data suggests that voters don’t mind electing candidates facing criminal cases.
Vohra Committee in 1993 and the second ARC report, 2008 recommend cleansing
politics.
Reasons:
 The influence of muscle power in Indian politics has been a fact of life for a
long time.
 The elections to Parliament and State Legislatures are very expensive and it
is a widely accepted fact that huge election expenditure is the root cause for
corruption in India. Criminal activity can generate such large sums of
untaxed funds.
 Weak Judicial System and Denial of Justice: Legal delays make the accused
die of old age before being convicted.
 Vote Bank.
 Loop Holes in the functioning of Election.
 Lack of governance.
 Scarcity of state capacity.
What the Law Says?
 The Representation of People Act specifies what can disqualify an individual
from contesting an election.
 The law does not bar individuals who have criminal cases pending against
them from contesting elections.
 An individual punished with a jail term of more than two years cannot stand
in an election for six years after the jail term has ended.
 If a lower court has convicted an individual, he cannot contest an election
unless a higher court has overturned his conviction.
 Critics Arguments
▪ With cases dragging in courts for years, a disqualification based on
conviction becomes ineffective.
▪ According to ADR report, 30% of sitting MPs and MLAs were facing
criminal proceedings, and only 0.5% were convicted of criminal
charges in a court of law.
SC's Rulings
 Making it mandatory for candidates to submit an affidavit with full
disclosure of criminal cases, if any, and details of their asset and income —
were made mandatory by the judiciary.
 None of the Above (NOTA) option was also introduced by the judiciary in
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•
•
•

2003.
 In 2013, the apex court ruled that a sitting MP and MLA convicted of a jail
term of two years or more would lose their seat in the legislature
immediately.
 The Supreme Court favoured the creation of special courts for expediting
criminal cases involving politicians.
▪ In a recent judgment, the Supreme Court has left it to Parliament to
legislate on the subject.
▪ The court mentioned that it was not within its powers to disqualify
politicians facing criminal cases from contesting election.
Addressing the entire value chain of the electoral system will be the key to solve
criminalization of politics.
Law commission report said that, disqualification at the stage of charging with
proper safeguards to prevent misuse, has significant potential in curbing the spread
of criminalisation of politics.
Judicial system will have to be overhauled drastically to ensure that justice is
dispensed swiftly in all cases

NOTES

2. Anti-Defection Law
•
•
•

•

•

The Anti-Defection Law was passed in 1985 through the 52nd Amendment to the
Constitution, which added the Tenth Schedule to the Constitution.
The objective was to enhance the credibility of the country’s polity by addressing
rampant party hopping by elected representatives.
Issues:
 The Supreme Court in 1992 (Kihoto Hollohan vs Zachilhu and others) held
that the law does not violate any rights or freedoms, or the basic structure of
parliamentary democracy.
 The law states that the decision of the presiding officer of the house is final
and not subject to judicial review. The Supreme Court struck down part of
this condition and held that the final decision is subject to appeal in the High
Courts and Supreme Court.
Challenges posed by anti-defection law:
 The law impinges on the right of free speech of the legislators.
 Regarding Whips:
▪ It restricts a legislator from voting in line with his conscience,
judgement and interests of his electorate.
▪ Such a situation impedes the oversight function of the legislature
over the government, by ensuring that members vote based on the
decisions taken by the party leadership, and not what their
constituents would like them to vote for.
Recommendations:
 The Goswami Committee, the Election Commission and the Venkatachaliah
Commission to Review the Constitution (2002) have recommended that the
decision should be made by the president or the governor on the advice of
the Election Commission.
 The Venkatachaliah Commission recommended that defectors should be
barred from holding any ministerial or remunerative political office for the
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remaining term of the House. It also said that the vote of any defector should
not be counted in a confidence or no-confidence motion.
 Dinesh Goswami Committee - Disqualification should be limited to cases:
▪ A member voluntarily gives up the membership of his political party.
▪ A member abstains from voting, or votes contrary to the party whip
in a motion of vote of confidence or motion of no-confidence.
 Law Commission (170th Report):
▪ Provisions which exempt splits and mergers from disqualification to
be deleted.
▪ Pre-poll electoral fronts should be treated as political parties under
anti-defection law.
▪ Political parties should limit issuance of whips to instances only when
the government is in danger.
 Election Commission:
▪ Decisions under the Tenth Schedule should be made by the
President/ Governor on the binding advice of the Election
Commission.

NOTES

3. Sessions of Parliament
•
•
•
•
•

•
•
•
•
•
•
•

The Parliament of India is the supreme legislative body of the Republic of India.
Article 85 of the Indian constitution says that the gap between two sessions of
parliament should not be six months.
After amendment in 1951, three sessions of parliament in a year have become the
pattern.
The Constitution does not specify when or for how many days Parliament should
meet.
International Practice:
 In UK, the US and some other democratic countries – parliament meets at a
fixed time.
 They sit throughout the year with breaks in between.
 It allows them to plan their agenda well in advance and electoral cycles, or
other political compulsions, do not disrupt the legislature’s calendar.
Recent trend of declining number of sitting days - Parliament in the last ten years
has met for average 70 sittings a year.
The data shows that the state assemblies in the last five years have met for 29 days
a year on average.
In comparison, UK’s House of Commons met for an average of 150 days a year over
the last 15 years.
The United States House of Representatives met for an average of 140 days a year
over the same period.
Over the years, the time spent on discussing the Budget has reduced from an
average of 123 hours in the 1950s to 39 hours in the last decade.
Between 2012-2016, disruptions took away 30% of the time in the Lok Sabha and
35% of the time in the Rajya Sabha.
According to government’s estimates, each minute of the Parliament costs Rs 2.5
lakh and with both the houses of the Parliament losing 49 hours in total in the 2017
Winter Session, the loss was Rs 73.5 crore.
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•

The National Commission to Review the Working of the Constitution
recommended that the Lok Sabha and Rajya Sabha should meet at least 120 and 100
days a year respectively.
Odisha has already shown the way, mandating a minimum of 60 days for the State
Assembly to sit.

NOTES

4. Parliamentary Budget Office (PBO)
•
•
•
•
•
•

•

Parliamentary Budget Office (PBO) is an independent and impartial body linked
directly to Parliament.
It provides technical and objective analysis of Budgets and public finance to the
House and its committees.
A PBO is comprised of independent and specialised staff, such as Budget analysts,
economists, and public finance experts.
There is a legitimate democratic need in the country to strengthen the capacity of
Parliament and its members.
As representatives of the people, they can help improve Budget policies by
providing inputs on public needs and priorities.
Need for PBO:
 Parliamentary scrutiny of public finance is an important aspect of
governmental accountability.
 As ‘the guardian of the public purse’, Parliament must play a greater role in
budgetary governance.
 Multiple indicators suggest that executive-led budgetary governance has not
been successful in India.
 The role of Parliament and State legislatures in budgetary decision-making
and oversight is far from satisfactory.
 It is meaningful to have a legislative-executive balance of power in
budgetary governance.
 Parliamentary scrutiny of public finance is a very important aspect for
holding the government(s) accountable to the people.
International Practice:
 There is growing trend among OECD countries to establish specialised
Budget research units.
 Traditionally, independent budgetary units are more common in developed
countries, but many developing countries are now establishing such entities.
 For example: Benin, Ghana, Kenya, South Africa, Morocco, the Philippines,
Uganda, Nigeria, Liberia, Thailand, Afghanistan, and Vietnam.
 The other functioning PBOs are in U.S., Canada, Australia, Austria, South
Korea, Italy, and Mexico.
 There are PBOs established in subnational legislatures. New York City has a
well-functioning Independent Budget Office (IBO).

5. Parliamentary Reforms
•
•

The Parliament is the central institution of our democracy that makes laws, holds
the central government accountable and allocates financial resources through the
budgetary process.
In recent years there has been debate about decline of Parliament, falling standards
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•
•
•
•
•
•
•
•
•
•

of debate, deterioration in the conduct and quality of Members, poor levels of
participation etc.
Till date, only 15 private members' bills have ever been passed by the Indian
Parliament.
Parliament’s Library and reference, research, documentation and information
service (LARRDIS) is understaffed and no funds are allocated for parliamentarians to
hire necessary research support.
Political power continues to be a male dominated. The Lok Sabha and the Rajya
Sabha have not seen women MPs cross the 12% mark.
In 2012, India ranked 20th from the bottom in terms of representation of women in
Parliament.
Need for Passage of the Women’s Reservation Bill (108th amendment) reserving
33% of all seats in Parliament and State legislatures for women.
The Anti-Defection Law needs to be recast, and used only in the most exceptional
circumstances, while allowing MPs free rein on their self-expression.
The U.K., for example, has the concept of a free vote allowing MPs to vote as they
wish on particular legislative items.
India needs a parliamentary budget office, akin to the U.S. Congressional Budget
Office, which can be an independent and impartial institution devoted to conducting
a technical and objective analysis of any Bill.
Other countries have led the way with such entities established in Kenya, South
Africa, Morocco, the Philippines, Ghana and Thailand.
Parliament should be a space for policy and not for politics. We need to undertake
reforms to ensure that it is recast as such.

NOTES

6. Constitutional provisions for women in Political Participation
•
•
•
•
•
•
•
•
•
•

The Constitution of India guaranteed justice-social, economic and political, liberty
of thought, and equality to all citizens.
Constitution provided for equality of women and called State to take measures
to neutralize the socio-economic, educational and political disadvantage faced by
women.
Article 14: It guarantees equality before law and equal protection of law with in the
territory of India.
Article 15: It prohibits discrimination on the basis of religion, race, caste, sex, place
of birth. According to article 15(3), State can make special provisions for the benefit
women and children.
Article 16: Equality of opportunity for all citizens in matter relating to employment.
No citizen can be denied employment on grounds of religion, race, cast, sex, decent,
place of birth residence or any of them.
Article 39: Article 39(a) provides for an adequate means of livelihood for all citizens.
Article 39 (b) has provisions for equal pay for equal work for both men and women.
Article 39 (c) has provisions for securing the health and strength of workers, men
and women, and not to abuse the tender age of children.
Article 42: It guarantees just and humane condition of work and maternity relief.
Article 42 is in accordance with Article 23 and 25 of Universal Declaration of Human
Rights.
Article 325 and 326: They guarantee political equality, equal right to participate in
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•

political activity and right to vote, respectively.
Article 243 (D): It provides for the political reservation to women in every panchayat
elections. It has extended this reservation to elected office as well.

NOTES

7. Office of Profit
•
•

•

•
•

•

President Ram Nath Kovind on the recommendation of Election Commission of India
(ECI) had disqualified 20 Aam Aadmi Party (AAP) MLAs from Delhi, citing that they
held offices of profit.
What is an office of profit?
 If an MLA or an MP holds a government office and receives benefits from it,
then that office is termed as an “office of profit”.
 A person will be disqualified if he holds an office of profit under the central
or state government, other than an office declared not to disqualify its
holder by a law passed by Parliament or state legislature.
 The origin of this term can be found in the English Act of Settlement, 1701.
Reason for controversies:
 The expression “office of profit” has not been defined in the Constitution or
in the Representation of the People Act, 1951.
 It is for the courts to explain the significance and meaning of this concept.
Over the years, courts have decided this issue in the context of specific
factual situations.
 But, articles 102 (1) and 191(1) which give effect to the concept of office of
profit prescribe restrictions at the central and state level on lawmakers
accepting government positions. Any violation attracts disqualification of
MPs or MLAs, as the case may be.
 Article 164 (1A) limits the maximum no of ministerial posts to 15% of the
strength of lower house. The 91st constitutional amendment act had fixed
this maximum number of ministerial posts to 15% of the lower house of
Legislature. This limit is 10% for Delhi, as per article 239AA of Indian
Constitution.
Under the Representation of People Act too, holding an office of profit is grounds
for disqualification.
What is the underlying principle for including ‘office of profit’ as criterion for
disqualification?
 Makers of the Constitution wanted that legislators should not feel obligated
to the Executive in any way, which could influence them while discharging
legislative functions.
 In other words, an MP or MLA should be free to carry out her duties
without any kind of governmental pressure.
The constitutions of almost all democracies bar legislators from holding executive
offices other than as Ministers in a parliamentary system.
 The American Constitution has an "ineligibility clause" which imposes an
absolute bar: "no person holding any office under the United States shall be
a member of either House during his continuance in office."
 In the United Kingdom, The House of Commons (Disqualification) Act of
1975 lists a large number of public offices, judicial and executive, whose
holders would be disqualified from membership. India can follow similar
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approach as well.
Recommendations given by Second Administrative Reforms Commission as part of
its report on Ethics in Governance:
 The law should clearly define Office of Profit based on three principles:
▪ Exempt all offices in purely advisory bodies.
▪ Include all offices which involve executive decision making and
control of public funds.
▪ If, by virtue of being a Minister, somebody is also a member of an
organisation which is vital for day-to-day functioning of the
government, it shall not be considered as office of profit.

NOTES

8. Criticism faced by office of the Speaker
•
•
•

•

•

Appointment and tenure: The structural issues regarding the manner in which the
Speaker is appointed and his tenure in office. Usually the speaker is from the ruling
party and this makes it a more of a political liability on speaker to favour his party.
Anti-defection law: In recent times, there are number of instances where the role of
speaker has been criticised for decision on membership of MLAs under the antidefection law and their ruling have been challenged in courts.
Discretionary power: There are various instances where the Rules vest the Speakers
with unbridled powers such as in case of declaration of bill as money bill (Lok Sabha
Speaker). This discretionary power comes under criticism when Aadhar bill was
introduced in Lok Sabha as Money Bill.
Referral to DSRCs: The Speaker is also empowered to refer the Bill to a Standing
Committee. As per prevailing practice house members or speaker usually refers all
important bills to the concerned Departmentally Related Standing Committees for
examination and report. But in recent time speaker uses its discretionary power to
pass many important bills on day after introduction of bill without proper discussion
and references.
Increased disruptions: Frequent disruptions reduced the time required for
important discussions and compel speaker to allocate less time for discussion. This
often questions the impartiality of speaker as he allegedly provides more time to
ruling party. Also, it is alleged that speaker took harsh punishment against the
disrupting member of opposition compared to government.
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Issues Related to Judiciary

NOTES

1. Pendency rates in India’s Judicial System
•

Present Status of pendency in Indian Judiciary:
 As per the National Judicial Data Grid (NJDG), in 2018, 93 crore cases are
pending in the subordinate courts,
 49 lakhs in High Courts and 57,987 cases in Supreme Court.
 In the Supreme Court, more
than 30% of pending cases are
more than five years old while in
the Allahabad High Court, 15%
of the appeals have been
pending since 1980s.
 A Law Commission report in
2009 had quoted that it would
require 464 years to clear the
arrears with the present
strength of judges.
 Eighteen months after the
crime, a special court in
Pathankot delivered its verdict
on the Kathua case.
 Most cases in India, because of
delays at both the police and
judiciary level take far longer.
 Across India’s subordinate
courts — the first port-of-call for
most cases — more than a third
of the 31 million cases have
been pending for more than
three years.
 In the High Courts, the
pendency is even higher: half of
all the 8 million cases in the High Courts have been pending for more than
three years.
 The lower courts in West Bengal, Odisha and Bihar, in particular, struggle to
dispose their cases. In all three states, nearly 50% of cases in the lower
courts have been pending for more than three years.
 On many occasions, the pendency at lower courts translates to pendency at
the state’s higher courts. In both Calcutta High Court and Odisha High Court,
nearly 70% of cases have been waiting for a resolution for more than three
years.
 However, some state courts, though, dispose of cases more quickly.
 In Punjab and Haryana for instance, less than 6% of all cases have been
pending for more than three years.
 Overall, eastern states have much higher pendency rates compared to the
western states of the country.

www.insightsonindia.com
https://t.me/insightsIAStips

Page 15
www.insightsactivelearn.com
https://www.youtube.com/channel/UCpoccbCX9GEIwaiIe4HLjwA

INSIGHTS MAINS 2019 EXCLUSIVE (POLITY AND GOVERNANCE)
•

•

•

 The eastern half of the country is also much poorer than the western half.
Reasons for pendency of Cases/ Reasons for delay in solving the Cases:
 Shortage of judges: around 5,580 or 25% of posts are lying empty in the
subordinate courts. It leads to poor Judges to Population Ratio, as India has
only 20 judges per million population. Earlier, Law Commission had
recommended 50 judges per million.
 Frequent adjournments: The laid down procedure of allowing a maximum of
three adjournments per case is not followed in over 50 per cent of the
matters being heard by courts, leading to rising pendency of cases.
 Low budgetary allocation leading to poor infrastructure: India spends only
about 0.09% of its GDP to maintain the judicial infrastructure. Infrastructure
status of lower courts of the country is miserably grim due to which they fail
to deliver quality judgements. A 2016 report published by the Supreme Court
showed that existing infrastructure could accommodate only 15,540 judicial
officers against the all-India sanctioned strength of 20,558.
 Burden of government cases: Statistics provided by Legal Information
Management and Briefing System (LIMBS) shows that the Centre and the
States were responsible for over 46% of the pending cases in Indian courts.
 Special leave petition: cases in the Supreme Court, currently comprises to
40% of the court’s pendency. Which eventually leads to reduced time for the
cases related to constitutional issues.
 Judges Vacation: Supreme Court’s works on average for 188 days a year,
while apex court rules specify minimum of 225 days of work.
 Inefficient investigation: Police are quite often handicapped in undertaking
effective investigation for want of modern and scientific tools to collect
evidences.
 Increasing Literacy: With people becoming more aware of their rights and
the obligations of the State towards them, they approach the courts more
frequently in case of any violation.
Impacts of Judicial Pendency
 Denial of ‘timely justice’ amounts to denial of ‘justice’ itself: Timely disposal
of cases is essential to maintain rule of law and provide access to justice.
Speedy trial is a part of right to life and liberty guaranteed under Article 21
of the Constitution.
 Erodes social infrastructure: a weak judiciary has a negative effect on social
development, which leads to: lower per capita income; higher poverty rates;
poorer public infrastructure; and, higher crime rates.
 Affects human rights: Overcrowding of the prisons, already infrastructure
deficient, in some cases beyond 150% of the capacity, results in “violation of
human rights”.
 Affects the economy of the country as it was estimated that judicial delays
cost India around 1.5% of its Gross Domestic Product annually.
 As per the Economic Survey 2017-18 pendency hampers dispute resolution,
contract enforcement, discourage investments, stall projects, hamper tax
collection and escalate legal costs which leads to Increasing cost of doing
business.
Measures needed:
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•

 Improving infrastructure for quality justice: The Parliamentary Standing
Committee which presented its report on Infrastructure Development and
Strengthening of Subordinate Courts, suggested:
▪ States should provide suitable land for construction of court buildings
etc. It should undertake vertical construction in light of shortage of
land.
▪ Timeline set out for computerisation of all the courts, as a necessary
step towards setting up of e- courts.
 Addressing the Issue of Vacancies: Ensure the appointments of the judges
be done in an efficient way by arriving at an optimal judge strength to handle
the cases pending in the system. The 120th Law Commission of India report
for the first time, suggested a judge strength fixation formula.
 All India Judicial Service, which would benefit the subordinate judiciary by
increasing quality of judges and help reduce the pendency.
 Electronic filing of cases: e-Courts are a welcome step in this direction, as
they give case status and case history of all the pending cases across High
courts and Subordinate courts bringing ease of access to information.
 Revamping of National Judicial Data Grid by introducing a new type of
search known as elastic search, which is closer to the artificial intelligence.
 The Supreme Court should reconsider setting up Benches in different States
in keeping with the recommendations of the Law Commissions (125th
Report and 229th Report).
 Alternate dispute resolution (ADR): As stated in the Conference on National
Initiative to Reduce Pendency and Delay in Judicial System- Legal Services
Authorities should undertake pre-litigation mediation so that the inflow of
cases into courts can be regulated.
▪ The Lok Adalat should be organized regularly for settling civil and
family matters.
▪ Gram Nyayalayas, as an effective way to manage small claim disputes
from rural areas which will help in decreasing the workload of the
judicial institution.
▪ Village Legal Care & Support Centre can also be established by the
High Courts to work at grass root level to make the State litigation
friendly.
Conclusion:
 The fundamental requirement of a good judicial administration is
accessibility, affordability and speedy justice, which will not be realized until
and unless the justice delivery system is made within the reach of the
individual in a time bound manner and within a reasonable cost.
 Therefore, continuous formative assessment is the key to strengthen and
reinforce the justice delivery system in India.

NOTES

2. Judicial Activism and Judicial Restraint
•
•

The judicial activism is use of judicial power to articulate and enforce what is
beneficial for the society in general and people at large.
Judicial activism gives jurists the right to strike down any legislation or rule against
the precedent if it goes against the Constitution.
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•

•

•

•

The Golak Nath case is an example of judicial activism.
In Kesavananda Bharati case the Supreme Court held that by Article368 of the
Constitution, Parliament has amending powers but does not extend to alter the
basic structure of the Constitution.
Background:
 In the 1980s, there was a rapid expansion of judicial power.
 It allowed “public interest” cases to be filed on behalf of those who were
unable to access the courts.
 By the 1990s and the 2000s, under the label of “judicial activism”, the court
began to engage in a host of administrative activities.
 It included managing welfare schemes to “beautifying cities” to overseeing
anti-corruption initiatives.
Recent Decisions by Higher Judiciary:
 The Supreme Court had made the playing of national anthem in cinema
halls before screening of movies optional, modifying its earlier order.
 Supreme Court in Arjun Gopal Vs Union of India case fixed timings for
bursting crackers during Diwali and prohibited the use of non-green
fireworks in NCR.
 Supreme Court in M.C. Mehta v. Union of India case, directed that no BS-IV
vehicle should be sold after March 31, 2020 and only BS-VI vehicles should
be sold after that.
 Supreme Court in Subhash kashinath vs state of maharashtra case, amended
the Scheduled Castes and Tribes (Prevention of Atrocities) Act, 1989
 Supreme Court in Rajesh Sharma vs State of Uttar Pradesh case, felt that
Section 498A of IPC was being misused and came out with some measures to
curb the misuse of the Sec 498A.
 A Judge mandated that every student in Tamil Nadu must study Tirukkural.
 Observations made by SR Sen, former judge of Meghalaya High Court
▪ He said India should have declared itself a Hindu country, like
Pakistan declared itself an Islamic nation.
▪ The present NRC process is defective as many foreigners become
Indians and original Indians are left out which is very sad.
▪ “Anybody opposing... Indian laws and the Constitution cannot be
considered... citizens of the country.”
 This shows that judges have inserted themselves into fraught political
controversies.
 This shows that the Supreme Court in entering into the Legislative and
Executive Domain.
Concerns / Challenges:
 The Supreme Court is increasingly, and controversially, asserting control over
the executive and legislature.
 Mahatma Gandhi who advocated that the means used for achieving a
particular result must also be as acceptable as the result itself.
 Judicial activism or the mere pursuit of ends without regard to the means,
has become the dominant approach in judicial thinking.
Each organ of our democracy must function within its own sphere and must not
take over what is assigned to the others.
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•
•
•

The only check possible in the exercise of powers by the judiciary is self-imposed
discipline and self-restraint by the judiciary itself.
The faith and confidence of people in the judiciary must always be maintained. The
judiciary must provide accessible, affordable and quick justice to the people.
Judicial activism must also function within the limits of the judicial process because
the courts are the only forum for those wronged by administrative excesses and
executive arbitrariness.

NOTES

3. Judicial Review present in India
•
•
•
•
•
•
•

The power of Judicial Review comes from the Constitution of India itself (Articles 13,
32, 136, 142 and 147 of the Constitution).
The power of judicial review is evoked to protect and enforce the fundamental
rights guaranteed in Part III of the Constitution.
Article 13 of the Constitution prohibits the Parliament and the state legislatures
from making laws that “may take away or abridge the fundamental rights”
guaranteed to the citizens of the country.
The provisions of Article 13 ensure the protection of the fundamental rights and
consider any law “inconsistent with or in derogation of the fundamental rights” as
void.
Under Article 13, the term ‘law’ includes any “Ordinance, order, bye-law, rule,
regulation, notification, custom or usage” having the force of law in India.
Examples of Judicial Review: The striking down of the Section 66A of the IT Act as
it was against the Fundamental Rights guaranteed by the constitution.
Through an expansive interpretation of Article 21 of the Constitution in Maneka
Gandhi v Union of India (1978), the Court held that the “procedure established by
law” envisaged in the said article had to be just, reasonable and fair to pass the test
of constitutionality. Most significantly, through a conjoint reading of Articles 14, 19
and 21, the Court read the right to life under Article 21 as a right to live with dignity.

4. Judicial Supremacy
•
•
•
•
•
•
•

“Judicial supremacy”,” Judicial overreach” “judicial excessivism,” or “despotism of
an oligarchy” are seen as antithetical to democracy and contrary to its first
principles.
The line between Judicial activism and Judicial Overreach is very narrow. In simple
terms, when Judicial activism crosses its limits and becomes Judicial adventurism it
is known as Judicial Overreach.
When the judiciary oversteps the powers given to it, it may interfere with the proper
functioning of the legislative or executive organs of government.
This is undesirable in any democracy.
Judicial Overreach destroys the spirit of separation of powers.
In Arun Gopal v. Union of India (2017), the Supreme Court fixed timings for bursting
Diwali fireworks and prohibited the use of non-green fireworks, although there are
no laws to that effect.
In M.C. Mehta v. Union of India (2018), the court annulled the statutory Rule
115(21) of the Central Motor Vehicle Rules, 1989, when it directed that no BS-4
vehicle should be sold after March 31, 2020, and that only BS-6 vehicles can be sold
after that date.
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The National Green Tribunal (NGT) ordered that no 15-year-old petrol-driven or 10year-old diesel-driven vehicle will apply in Delhi, and the Supreme Court has
directed impounding such vehicles, though neither the NGT nor the Supreme Court
are legislative bodies.

NOTES

5. Remarkable principles and doctrines propounded by the Indian judiciary
•

•

•

•

•

Polluter Pays Principle has become a very popular concept lately. ‘If you make a
mess, it’s your duty to clean it up ‘- this is the fundamental basis of this slogan. The
Supreme Court in Vellore Citizen’s Welfare Forum v. Union of India has declared
that the polluter pays principle is an essential feature of the sustainable
development.
Doctrine of Absolute Liability in THE BHOPAL CASE: Union Carbide Corporation v.
Union of India. In this case, the court held that, where an enterprise is occupied
with an inherently dangerous or a hazardous activity and harm results to anybody
by virtue of a mishap in the operation of such dangerous or naturally unsafe
movement coming about, for instance, in getaway of poisonous gas, the enterprise
is strictly and completely obligated to repay every one of the individuals who are
influenced by the accident and such risk is not subject to any exemptions.
Precautionary Principle: The Supreme Court of India, in Vellore Citizens Forum
Case, developed the following three concepts for the precautionary principle:
Environmental measures must anticipate, prevent and attack the causes of
environmental degradation; Lack of scientific certainty should not be used as a
reason for postponing measures; Onus of proof is on the actor to show that his
action is benign.
Public Trust Doctrine in C.Mehta v. Kamal Nath and Others: The Public Trust
Doctrine primarily rests on the principle that certain resources like air, water, sea
and the forests have such a great importance to people as a whole that it would be
wholly unjustified to make them a subject of private ownership.
Doctrine of Sustainable Development in Rural Litigation and Entitlement Kendra v.
State of UP: The court for the first time dealt with the issue relating to the
environment and development; and held that, it is always to be remembered that
these are the permanent assets of mankind and or not intended to be exhausted in
one generation.

6. Post Retirement Jobs for Judges
•
•

The debate regarding the judges accepting post-retirement jobs is an issue that
recurs frequently.
Judges accepting Post-retirement Jobs
 Since 1950, there have been 44 Chief Justices of India who have accepted
post-retirement jobs.
 According to a study, as many as 70 of over 100 retired Supreme Court
judges have taken up such assignments in organizations like NHRC, National
Consumer Disputes Redressal Commission, Armed Forces Tribunal, Law
Commission of India etc.
 Some have been appointed heads of commissions or as governors of states.
 About 36 per cent of the appointments were made by the central
government, mainly to tribunals, commissions, ad hoc committees and
government positions like that of Lokayukta.
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•

•
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 In some cases, Supreme Court judges have been appointed to commissions
even four months ahead of retirement.
Arguments in favour of Post-retirement Jobs
 The valuable experience and insights that competent and honest judges
acquire during their period of service cannot be wasted after retirement.
 Unlike abroad, a judge of the higher judiciary in India retires at a
comparatively young age and is capable of many more years of productive
work.
 Supreme Court can put in place a process to regulate post-retirement
appointments for judges.
Arguments against Post-retirement Jobs:
 Immediate post-retirement appointments of the judges create a cloud over
the sanctity of their judgments, irrespective of their merits.
 Judges accepting jobs under the Executive certainly creates situations of
conflicts of interest.
 In the recent ‘master of roster case,’ the Supreme Court reiterated that
public confidence was the greatest asset of the judiciary.
 Judiciary and executive should remain mutual watchdogs than mutual
admirers.
What Does Constitution Say?
 Article 124 states that “no person who has held office as a judge of the
Supreme Court shall plead or act in any court or before any authority within
the territory of India.”
 Article 220 bars High Court judges from pleading before “any authority in
India except the Supreme Court and the other High Courts.”
Practices Worldwide
 UNITED STATES: No Supreme Court judge retires lifelong. Done to prevent
conflict of interest.
 UNITED KINGDOM: Supreme Court judges retire at the age of 70. No law
stopping judges from taking post-retirement jobs but no judge has taken
such a post.
First Law Commission Recommendations
 Judges of the higher judiciary should not accept any government job after
retirement.
 Such judges must not forget that their conduct even post-retirement was
crucial to preserve people’s faith in the judiciary.
Way Forward:
 Former Chief Justice R M Lodha, says that judges should not take postretirement government posts for at least two years of demitting office.
 This is necessary to prevent conflict of interest.
 An amendment to the Constitution can be done by incorporating a provision
similar to Articles 148 or 319.
 A special law can also be passed by Parliament prohibiting retired judges
from taking up any appointment for two years.
 There could be an increase in retirement age.
 R M Lodha had suggested that
▪ Before a judge retires, the government should ask him whether he
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▪
▪
▪
▪
▪

wanted to be a pensioner or continue to draw his existing salary.
Once he opts for pension, he should not have any engagement or
post under the government.
Once a judge opted for full salary, that name should be put in a panel.
When a vacancy arises, appoint the man in consultation with the CJI,
with the government’s consultation
This way all allegations of appeasement, favouritism, allegations that
somebody was trying for a post will come to an end
Since statutes of some tribunals and quasi-judicial bodies mandate
the appointment of retired judges, the practice would have to
continue unless the laws were amended or some other method was
found.

NOTES

7. All India Judicial Service (AIJS)
•
•
•
•

•

Niti Aayog in its report, ‘Strategy for New India@75’, mooted the creation of an All
India Judicial Service (AIJS) for making appointments to the lower judiciary.
The report claimed that the move will attract young and bright law graduates and
help build a new cadre "that can enhance accountability in the governance
system".
Similar proposals were made by the Union Law Minister as a solution to the
problems of vacancies in the lower judiciary and a lack of representation in the
judiciary from marginalised communities.
Arguments for the creation of AILS
 Centralisation of recruitment processes through the UPSC leads to a more
efficient recruitment process.
 Given the strength of the judiciary in subordinate courts is over a fifth short
of the total number of the sanctioned posts, such a move is likely to help
ease pendency.
 Only the judges of proven competence will preside over the benches and it
will minimise the scope of aberration, arbitrariness and nepotism in
judiciary
 India can look in to the French model, where the judiciary is operated by a
career judicial service.
 Reservations for the marginalised communities and women, will lead to a
better represented lower judiciary.
 Several States already provide for reservations in their lower judicial service.
 At least 12 States provide for caste-based reservation in the direct
recruitment examination for district judges.
 In addition, U.P., Karnataka, Rajasthan and Chhattisgarh provide women with
special reservations.
Recommendations for AIJS
 The creation of an AIJS was first proposed in 1960.
 First Law Commission of India (LCI) in its 14th Report on Reforms on the
Judicial Administration, recommended an AIJS in the interests of efficiency
of the judiciary.
 In its 77th Report, dealing with “Delay and arrears in trial courts”, the LCI
once again said the AIJS needed serious consideration.
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•
•
•

 The Constitution (Fourty-second Amendment) Act 1976 inserted an “allIndia judicial services” provision into Article 312 that lays down the legal
ground for creation of All-India Services.
Study shows that women judges constitute barely 9% of the current working
strength in high courts of the country.
The lack of gender diversity is not limited to the lower judiciary. The Supreme Court
has only seen 8 women judges in its six decades of existence, and currently has
three woman judges out of 31 judges.
In 2014, the National Commission for Scheduled Castes demanded that reservations
should be provided in the judiciary because of almost no representation for such
groups across the judicial services.

NOTES

8. India’s Criminal Justice System
•
•
•

•

•
•
•
•
•
•

India has many crimes but very few criminals, according to crime statistics.
The criminal justice system in place is unable to apprehend them, put them on trial
with proper evidence and get them convicted.
Present Status
 According to National Crime Records Bureau (NCRB) data, there is high level
of backlog or the ‘pendency rate’ with India’s courts and police.
 The backlog with courts appears much higher as compared to that in case of
police.
 Crimes against women, such as rapes and dowry deaths, continue to see a
low conviction rate, of around 20%.
 Under-trial prisoners are kept in overcrowded jails pending investigation and
trial.
 Many of them are from weaker sections of society who are unable to get bail
or proper legal assistance.
Present Crisis
 India faces an acute shortage of policemen, judges, prosecutors and
inadequate judicial infrastructure.
 The number of police personnel and judges (per capita) in India is lower
than most other G-20 countries.
 State Governments have not implemented all the steps suggested for police
reforms recommended by committees appointed from time to time.
 Criminal Law of India is a replica of colonial times. It is hostile to the poor
and the weaker sections of society.
The lack of adequate personnel impedes the ability of the Indian state to maintain
law and order, and effectively administer justice.
Fewer judges explain why the judiciary is able to dispose of barely one in ten cases
in a year.
This poses a big challenge to Indian democracy and to the Indian economy.
239th Report of the Law Commission of India noted delays in the investigation and
prosecution of criminal cases erodes faith in the rule of law and the criminal justice
system.
Justice delayed, is thus justice denied.
Way Forward
 Tackling the backlog crisis will require more resources for both the police and
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the judiciary.
 Police should be a SMART Police - a police which should be sensitive, mobile,
alert, reliable and techno-savvy.
 Second ARC recommended that the government should declare certain
crimes as “federal” and entrust their investigation to a Central agency.
 Need to develop expertise in Evidence-based policing by majority in the IPS.
 Malimath Committee in 2003 recommended incorporation of some aspects
of an inquisitorial system to make the system more efficient.
 Inquisitorial system of investigation is practised in countries such as
Germany and France, where a judicial magistrate supervises the
investigation.

NOTES

9. Improving Judicial Efficiency
•

•

Recommendations by 230th report of Law Commission:
 Providing strict guidelines for the grant of adjournments.
 Curtailing vacation time in the higher judiciary.
 Reducing the time for oral arguments unless the case involves a complicated
question of law.
 Framing clear and decisive judgements to avoid further litigation.
 Incorporating technology into the system.
 Just like automation powered by Artificial Intelligence is already helping
doctors, it can also be leveraged to assist judges and lawyers.
NITI Aayog Recommendations:
 NITI Aayog suggested establishment of a judicial performance index (JPI) to
check delay in finalisation of cases in lower judiciary.
 JPI will help the high courts and its chief justices to keep track of
performance and process improvement at district courts and subordinate
levels for reducing delay.
 Establishing separate administrative cadre in judicial system to reduce
workload on judges.
 Automation in courts and use of information and communication technology
for e-court and case management.
 Establishing online real time judicial statistics for determining the adequacy
of judicial manpower and infrastructure to deal with work load of cases.
 Adopt internationally developed measures such as ‘global measures of court
performance’.

10.Judicial Accountability
•
•
•

•

It is argued that the Indian judiciary has become all powerful, mostly by taking on
enormous authority in policy areas that are technically beyond its ambit.
The use of Article 142 has become a sign of immense judicial indiscipline.
Article 142 provides that “the Supreme Court in the exercise of its jurisdiction may
pass such decree or make such order as is necessary for doing complete justice in
any cause or matter pending before it…”
In the early years of the evolution of Article 142, Supreme Court used Article 142 to
bring complete justice to various deprived sections of society or to protect the
environment.

www.insightsonindia.com
https://t.me/insightsIAStips

Page 24
www.insightsactivelearn.com
https://www.youtube.com/channel/UCpoccbCX9GEIwaiIe4HLjwA

INSIGHTS MAINS 2019 EXCLUSIVE (POLITY AND GOVERNANCE)
•
•
•

•

For example, the cleansing of the Taj Mahal, release of under trials and in the Union
Carbide case bringing relief to the thousands of persons affected by the gas leak.
In recent years, one has come across several judgments of the Supreme Court
wherein it has been foraying into areas which had long been forbidden to the
judiciary by reason of the doctrine of ‘separation of powers’.
For example:
 Allocation of coal blocks granted from 1993 onwards was cancelled in 2014
without even a single finding that the grantees were guilty of any
wrongdoing.
 The ban on the sale of alcohol along national and State highways: As a
result of the order, thousands of hotels, restaurants, bars and liquor stores
were forced to close down or discontinue the sale of liquor, resulting in lakhs
of employees being thrown out of employment. The Supreme Court had
itself held that the right to employment is a basic right traceable to Article
21.
Reforms for effective Judicial Accountability:
 Referral to Constitution Bench:
▪ All cases invoking Article 142 should be referred to a Constitution
Bench of at least five judges.
▪ In all cases where the court invokes Article 142, the government must
bring out a white paper to study the beneficial as well as the negative
effects of the judgment after a period of six months or so from its
date.
 Reintroducing a modified Judicial Standards and Accountability Bill to
inculcate independence, impartiality and accountability among judges.
 Live streaming of proceedings in cases of public importance.
 Widen the scope of judicial accountability and bring in the issues of
“efficiency and transparency” in the country’s legal processes.
 A mechanism to take action against those found guilty after investigation.
 Judges must declare their assets and liabilities.
 National Judicial Oversight Committee for Judicial Accountability could be
set up comprising the Chief Justice of India, representing the Judiciary, the
Law Minister and an eminent person, representing the Legislature and the
civil society respectively.

NOTES

11.Judicial Reforms
•
•
•
•

The justice system is the principal instrumentality in satisfying the undertakings in
the Constitution.
Speedy justice is a prerequisite for maintaining the rule of law and delivering good
governance.
Therefore, judicial reforms should be made the prime development agenda.
On the last day before breaking for the summer vacation, Justice Shahrukh J.
Kathawalla of the Bombay High Court was hearing matters beyond 3 a.m.
 The HC witnessed lawyers, court staff and a judge sitting in court room way
past midnight to complete his work on more than 130 matters.
 This was a rare occasion in the court’s 156-year history, the incident
highlights the systemic issues common to courts in India.
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•
•
•

•

•
•
•
•
•
•
•

The National Judicial Data Grid shows there are 2.54 crore cases pending in
subordinate courts.
Gender gap in Judiciary - Only 28% of lower judiciary judges in the country are
women, a first-of-its-kind study by Delhi-based Vidhi Centre for Legal Policy has
revealed.
Barring the metros
and state capitals,
most of the
subordinate courts
lack basic
infrastructure for
judges, court staff
and litigants.
Supreme Court had
quashed the
government’s
attempt to form
National Judicial
Appointments Commission (NJAC) to expedite the appointment process.
The logjam between Judiciary and Executive can only result in distress for the
public.
Thus reforms both at lower and higher levels of judiciary are urgently required to
keep the pillars of democracy stronger and powerful.
Time limits for taking decision are to be prescribed like Slovak republic where
disposal of cases in less than 60 days.
Constitute a Performance Commission with powers to take consequential action.
Many U.S. States have such commissions, which examine complaints about the
conduct of judges.
Creation of a transparent, full-time independent judicial complaints commission to
investigate complaints against judges.
Alternative Dispute Resolution mechanism, Lok Adalats etc should be explored on
greater scale to reduce the burden of the judiciary at all levels.
Law Commission Recommendations:
 Equal role for judiciary, executive in appointment of judges.
 Post of Chief Justice should not be transferable.
 Judges must deliver judgments within a reasonable time.

NOTES

12.Live Streaming of Supreme Court's Proceedings
•
•

•
•

A PIL was sought in the Supreme Court for live streaming and/or video recording of
Supreme Court cases of national importance that impact the public at large.
This petition, filed under Article 32 of the Constitution aims to further the principle
of access to courts, and particularly in advancement of right to information and
expression guaranteed under Article 19(1) (a) of the Constitution of India.
Indian legal system is built on the concept of open courts, which means the
proceedings are open to all members of the public. But in reality, only a handful of
people can be physically present and are allowed in the courtroom.
It promotes transparency as live-streaming is allowed for both Lok Sabha and Rajya
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•
•
•

Sabha proceedings since 2004.
Right to receive information under Article 19(1)(a) and the principle of open courts
and access to justice as protected under Article 21.
It is practiced in highest courts in UK, Canada, New Zealand, and Australia, as well
as in some international courts, most notably in the International Court of Justice.
The Supreme Court had already passed an order in Pradyuman Bisht v. Union of
India (2017) directing all High Courts to ensure CCTVs and audio and video
recordings in subordinate courts.

NOTES

13.The crises surrounding Judiciary off late
•
•
•
•
•

•
•

The recent allegation of sexual harassment against the Chief Justice of India (CJI).
The Chief Justice’s conduct in the sexual harassment allegations has sent a signal
that he is above all principles of natural justice, above all due process, above all law
and entitled to be a judge in his own cause.
The controversies regarding the CJI being the master of the roster and how the
cases were allotted to various benches in partisan manner.
The issue of 4 senior most judges holding a public press conference wrt the above
issue.
The sealed cover has now become a problem of opacity. In the Rafale case, the NDA
government’s evidence was in a sealed envelope, as indeed are all the reports of the
officer in-charge of the National Register of Citizens process in Assam. In former
Central Bureau of Investigation chief Alok Verma’s case, the Central Vigilance
Commission’s report remains in a sealed cover, as do the NIA’s reports in the Hadiya
conversion case.
Parliament had tried to create the National Judicial Accountability Commission
(NJAC) exactly for such situations but the SC struck it down (4-1) as unconstitutional.
The Supreme Court protects the Right to Information Act for us, but claims
immunity for itself. Only seven SC judges have disclosed their assets. There is no
transparency or disclosure of the collegium proceedings or even explanation when it
changes its mind on an appointment.

14.Internal Rift in the Judiciary
•
•
•
•
•
•

Four senior-most judges of the Supreme Court had held a press conference and
raised a banner of revolt against the Chief Justice of India (CJI).
The 4 judges alleged that the CJI has been assigning cases selectively to benches of
his preference, which have far-reaching consequences to the nation.
The CJI is first among equals, not superior to his colleagues.
The CJI is the master of the roster, but that does not mean that he can act
arbitrarily in exercising his powers.
In US Supreme court the Chief justice has no choice in the question of which judges
to hear the case because all the 9 judges sit together to hear cases.
In UK 12 judges often sit in the panels of five (or more) so chief justice choice is
constrained.
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Centre – State Relations

NOTES

1. Article 35A and its Significance
•
•
•
•
•

•

•

Article 35A of the constitution empowers J&K legislature to define state's
"permanent residents" and their special rights and privileges.
Special rights and privileges in public sector jobs, acquisition of property in the
State, scholarships and other public aid and welfare.
No act of the State legislature can be challenged for violating the Constitution or any
other law of the land.
It was added to the constitution through a 1954 presidential order under Article
370 (1) (d) of the Constitution.
Why is Article 35A Debated?
 An NGO, We the Citizens, challenged 35A in SC in 2014 on grounds that it
was not added to the Constitution through amendment under Article 368.
 It was never presented before Parliament, and the parliamentary route of
lawmaking was bypassed.
 Article 370 was only a ‘temporary provision’ to bring normality in Jammu and
Kashmir and strengthen democracy in the State.
 Article 35 A is against the “very spirit of oneness of India” as it creates a
“class within a class of Indian citizens”.
 Restricting citizens from other States from getting employment or buying
property within Jammu and Kashmir is a violation of fundamental rights
under Articles 14, 19 and 21 of the Constitution.
 In another case in SC, Article 35A restricts the basic right to property if a
native woman marries a man not holding a permanent resident certificate.
 Her children are denied a permanent resident certificate, thereby
considering them illegitimate.
Article 370 and its Provisions:
 The Article 370 deals with certain special powers provided to the state of
Jammu and Kashmir.
 It grants a ‘temporary’ autonomous status to the state of Jammu & Kashmir.
 Except for Defense, Foreign Affairs, Finance and Communications, the Indian
Government needs the State Government’s nod to apply all other laws.
 The central government has no power to impose financial emergency in the
state.
 Emergency can be imposed only on the grounds of internal disturbances and
imminent danger from a foreign enemy.
 The state government has the control on how it needs to govern the state.
 Indian nationals belonging to other states cannot buy land or property in the
state of J&K.
 Woman who marries a person belonging to any other state loses her right to
ownership.
Supporting side of Article 35A:
 Himachal Pradesh and Uttarakhand and such other states also have laws
which say that no outsider can buy land.
 Article 370 (1) (d) empowers the President of India to extend with requisite
exceptions and modifications the other provisions of the Indian Constitution
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•

to J&K as may be necessary.
 The Delhi Agreement of 1952 followed Article 370. According to the Clause 2
of the agreement, the State Legislature of J&K was given power to make
laws for conferring special rights and privileges on the ‘state subjects’.
 Article 35A follows the Instrument of Accession and the guarantee given to
the State of J&K that the State’s autonomy will not be disturbed.
Way ahead:
 This matter requires the active participation of all stakeholders.
 It is necessary to give confidence to the residents of J&K that any alteration
in status quo will not take away their rights but will boost J&K’s prosperity as
it will open doors for more investment, resulting in new opportunities.
 Article 35A, which was incorporated about six decades ago, now requires a
relook, especially given that J&K is now a well-established democratic State.
 If Article 35A is to be removed, it must be removed as an expression of the
will of the people, through a political process which includes the people of
Jammu and Kashmir in the discussion.
 Former Prime Minister Atal Bihari Vajpayee firmly believed that the issues
relating to J&K could be resolved following the principles of insaniyat
(humanity), jamhooriyat (democracy) and Kashmiriyat (Kashmiri
values). Hopefully, this issue will be resolved using the same principles.

NOTES

2. Inter-state river water sharing
•
•
•
•
•
•

•

•

•

More than 80 per cent of Indian rivers are inter-state rivers.
According to the Central Water Commission, there are 125 inter-state water
agreements in India.
Many of these agreements are more than 100 years old and had been executed
without seriously considering socio-economic, political and geographical factors.
River waters use is included in states jurisdiction (entry 17 of state list).
However, union government can make laws on regulation and development of
inter-State rivers and river valleys when expedient in the public interest. (Entry 56
in the Union List)
Whenever the riparian states are not able to reach amicable agreements on their
own in sharing of an interstate river waters, section 4 of The Interstate River Water
Disputes Act, 1956 (IRWD Act) provides dispute resolution process in the form of
Tribunal.
In case the constitutional rights of states are ingressed upon by the tribunal award in
any manner, central government, for extending purview of its enactment to
implement the tribunal order, is obliged to take the consent of all riparian states
under Article 252 of the constitution before publishing the tribunal awards in the
official gazette.
Article 262 of the Indian Constitution provides a role for the Central government in
adjudicating conflicts surrounding inter-state rivers that arise among the
state/regional governments.
The apex court had directed the Karnataka government to release 177.25 TMC of
water to Tamil Nadu, 14.75 TMC lesser than what was allotted by the tribunal in
2007.
 A certain quantity of water was reduced from the quantum allocated to
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•

•

•
•

•

•

Tamil Nadu, because of availability of groundwater in the state.
 Drinking water requirement was placed on a higher pedestal.
 Other water tribunals had not considered groundwater to be a factor while
apportioning water.
Inter State Water Disputes Act,1956:
 IRWD Act was enacted by the parliament of India under Article 262 of
Constitution to resolve the water disputes that would arise in the use,
control and distribution of an interstate river or river valley.
 Article 262 also says that the parliament can also provide that neither the
Supreme Court nor any other court shall exercise jurisdiction in respect of
inter-state water disputes.
 Scope of the IRWD Act is applicable only to interstate rivers / river valleys.
Major Inter-state water dispute:
 Cauvery water Dispute - Initially, the dispute was between Karnataka and TN
but later Kerala and Puducherry also entered the fray.
 Krishna Water Dispute – Between Telangan, Andhra Pradesh, Maharashtra
and Karnataka.
 Mahanadi Water Dispute – Between Chhattisgarh and Odisha.
 Vamsadhara Water Dispute - Andhra Pradesh and Odisha.
The Indo-Bangladesh treaty can be the model for the resolution of the Cauvery
dispute.
International treaties:
 The US-Mexico International Boundary and Water Commission has been
successfully implemented since 1884 with the changing course of the rivers,
the Rio Grande and Colorado.
 This treaty has been amended more than seven times since its inception,
based on the changes in irrigation uses, river boundaries, flood control,
population growth, urbanisation, etc.
Inter-State River Water Disputes (Amendment) Bill, 2019:
 It amends the Inter-State River Water Disputes Act, 1956. The Act provides
for the adjudication of disputes relating to waters of inter-state rivers and
river valleys.
 Disputes Resolution Committee: The Bill requires the central government to
set up a Disputes Resolution Committee (DRC), for resolving any inter-state
water dispute amicably. The DRC will get a period of one year, extendable by
six months, to submit its report to the central government.
 Tribunal: The Bill proposes to set up an Inter-State River Water Disputes
Tribunal, for adjudication of water disputes, if a dispute is not resolved
through the DRC. All existing tribunals will be dissolved and the water
disputes pending adjudication before such existing tribunals will be
transferred to this newly formed tribunal.
Bringing water into concurrent list
 The Planning Commission had also suggested water law on the lines of the
European Union where water is under one directive.
 The Public Accounts Committee (PAC) has also recommended bringing
water in the concurrent list of the Constitution.
 The Parliamentary Standing Committee on Water Resources too had urged
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the Centre to initiate “earnest” efforts to build a national consensus for
bringing water into the Concurrent List
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Issues Related to Local Governance

NOTES

1. Empowering Local Bodies
•
•
•
•

•
•
•
•

•

•

Mahatma Gandhi, once stated, "Independence must begin at the bottom ... it
follows, therefore, that every village has to be self-sustained and capable of
managing its affairs...”
73rd and 74th Constitutional amendments were made to energise the local bodies
in rural and urban areas to make them the institutions of self-government.
Empowering local bodies key to better urbanisation: World Economic Forum.
Top down approach to planning and implementation of policies since independence
has not yielded any significant result. So local bodies can solve the problems at their
roots.
The famous Chipako movement in Himalayan states and Appiko Movement in
Karnataka are legendary examples of local communities’ engagements with
environment protection.
Irrigation through the centralized planning of the dams and canal for agriculture has
failed to serve needs of the farmers. The local ponds, kunds, ground tanks etc. need
to be restored.
World Economic Forum advocates reforms in land acquisition and dispute
resolution will help attract private participation in government schemes like Smart
Cities and AMRUT.
Local bodies that are entrusted with responsibilities, empowered with resources and
encumbered by accountability can become effective vehicles for competitive
federalism.
Way forward:
 True devolution of powers to the local level of governance as recommended
by the Second Administrative Reforms Commission.
 Property taxation reforms to be introduced to make local bodies selfsufficient financially.
 Introduction of Social Audit mechanisms and RTI to bring in more
transparency and accountability in the operations of local bodies.
 Involvement of people by reservations to make local governance more
inclusive and participatory.
Conclusion:
 Grassroots democracy is the political processes which are driven by groups
of ordinary citizens, as opposed to larger organizations. Ultimately,
democracy means that power should be shared by the people; people in the
villages and urban localities must have the power to decide what policies and
programmes they want to adopt.
 Thus, Independence of local level institutions in a democracy are the true
barometer of governance.

2. Local democracy in disarray
•
•

It’s more than 25 years since decentralised democratic governance was introduced
in India by the 73rd and 74th Constitution Amendments.
Even after 25 years, local government expenditure as a percentage of total public
sector expenditure comprising Union, State and local governments is only around
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•
•

7% as compared to 24% in Europe, 27% in North America and 55% in Denmark.
Local expenditure as a percentage of GDP is only 2 per cent compared with the
OECD (14 per cent), China (11 per cent), and Brazil (7 per cent).
The own source revenue of local governments as a share of total public sector own
source revenue is only a little over 2% and if disaggregated, the Panchayat share is a
negligible 0.3% (several States like Rajasthan, Punjab and Haryana have abolished
property taxes and others do not collect taxes). This speaks of the fiscal weakness of
village panchayats.
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Issues Related to Elections in India

NOTES

1. Articles on Elections
•
•

•
•
•
•
•
•
•

Part XV of the Constitution of India consists of Articles on Elections.
Article 324 of the Constitution provides that the power of superintendence,
direction and control of elections to parliament, state legislatures, the office of
president of India and the office of vice-president of India shall be vested in the
election commission.
Article 325: No person to be ineligible for inclusion in, or to claim to be included in a
special, electoral roll on grounds of religion, race, caste or sex
Article 326: Elections to the House of the People and to the Legislative Assemblies
of States to be on the basis of adult suffrage
Article 327: Power of Parliament to make provision with respect to elections to
Legislatures
Article 328: Power of Legislature of a State to make provision with respect to
elections to such Legislature
Article 329: Bar to interference by courts in electoral matters
Article 329A: [Repealed.]
Article 82: In India, delimitation is carried out by the Delimitation Commission, set
up after every census by an act of the Parliament.

2. Caste-based vote-bank politics
•
•
•
•
•
•
•

•

•

A study by Abhijit Banerjee, Amory Gethin, and Thomas Piketty, published by the
Economic and Political Weekly, shows how identity and religious ethnic conflicts,
rather than economic issues and social policy, determine India’s electoral choices.
Comparing data from national and state elections between 1962 and 2014 with
electoral surveys and social spending data, the authors classify the support base and
vote-bank for parties across the ideological spectrum.
The authors argue that economic policy had no impact on voters’ choice. The study
finds no correlation between developmental expenditure and support for a political
party.
The only social policy issue that drives voting behaviour is reservation in
government jobs and educational institutions, the authors find.
Reservation policy is another aspect where we can see that caste system also
influence Indian politics.
Caste based violence very often finds its way into politics.
Supreme Court’s ruling on Sec 123(3) of Representatives of Peoples Act 1951 where
it prohibits any candidate, his agent, or any person consented by such candidate or
his agent, from soliciting votes, or discouraging voters against voting for a rival
candidate, on grounds of religion, race, caste, community or language, by declaring
such conduct as a ‘corrupt practice’ should be implemented in letter and spirit.
Caste still remains one of the important considerations of voting for Indian voters,
and caste-based mobilisation remains an important consideration for political
parties.
The three organs of our Democracy supported by the media needs to act together
to fill in the loopholes in law and make electoral process more secular.
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3. Issues Concerning Elections in India
•
•
•
•

•

•
•

•

•

NOTES

India is the world’s largest democracy and Indian elections are a magnanimous
democratic exercise.
Elections expresses the will of the people as well as the authority decided to be the
driver of the society for a specified period of time.
But still there are several critical issues concerning elections in India.
Electronic voting machines (EVMs)
 Political parties continue to voice their concerns about malfunctioning of
electronic voting machines (EVMs).
Politicians with serious criminal charges contesting elections
 Data from the Association for Democratic Reforms (ADR) indicate that 179
out of the 543 elected MPs in the present Lok Sabha have some kind of
criminal case pending against them.
 Former Chief Election Commissioner S.Y. Quraishi expressed disappointment
with the Supreme Court for refusing to bar politicians with serious criminal
charges from contesting elections.
 For the last 20 years, the Election Commission has been demanding that
people who face criminal cases of a serious nature, which are pending,
should be debarred from contesting elections.
 Even the Law Commission has demanded this.
 Politicians argue that you are presumed innocent until proven guilty.
 Another argument is that in politics, quite often the Opposition files false
cases against opponents to defeat them judicially.
 There are four lakh prisoners in Indian jails today — 71% are undertrials.
 Four of their fundamental rights are taken away: the right to liberty, freedom
of movement, freedom of occupation, and freedom of dignity. And the legal
right to vote as well.
 If, under the presumption of innocence, their fundamental rights are taken
away, then critics question about taking away the right to contest, which is
not even a fundamental right.
 Often the public blames the Election Commission for its ineffectiveness in
keeping criminals out.
 Disqualifying any candidate from contesting is the function of law. So
Parliament must legislate on the matter.
Hate speeches.
Role of the Governor:
 In the present context, when Governors have become too political, the
powers of the Governor should be clearly defined, according to the
recommendations of the Sarkaria Commission.
Electoral Bonds:
 S.Y. Quraishi has suggested a National Electoral Fund to which all donors can
contribute.
Paid News during Elections
 The Election Commission of India has detected hundreds of cases where
politicians paid newspapers or TV channels to carry favourable reports.
 ECI holds that paid news plays a very vitiating role in the context of free and
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•

fair elections.
 ECI suggested that paid news be made an electoral offence under the RPA.
 A Law Commission report from 2015 also recommends amending the RPA to
this effect.
 Preserving India’s democratic values depends on cracking down on
candidates who mislead the electorate through paid news.
Simultaneous Elections.

NOTES

4. One Constituency One Candidate
•
•
•
•
•
•

Section 33(7) of the Representation of the People Act, 1951, allows a person to
contest a general election or a group of bye-elections or biennial elections from two
constituencies.
Section 70 of the RPA, specifies that a person who wins on both seats can hold on to
one seat only.
Prior to insertion of clause 7 in Section 33 in 1996 it was possible for candidates to
contest from several seats and later one person could contest only from two seats.
The Government of India has opposed Election Commission's proposal to bar a
candidate from contesting from two assembly or Parliamentary constituencies
during elections.
Many leaders, including Indira Gandhi, Atal Bihari Vajpayee, Narendra Modi and
Sonia Gandhi had contested from two constituencies in the past.
Election Commission of India Recommendations:
 The candidate contesting from two seats should bear the cost of the byeelection to the seat that the contestant decides to vacate.
 The Law Commission had also recommended the same change. It had cited
expenditure, time, election fatigue and harassment caused to voters as
reasons behind the recommendation.

5. Simultaneous Elections
•
•
•
•
•
•
•

Simultaneous elections refer to holding elections to Lok Sabha and State Legislative
Assemblies simultaneously, once in five year.
Simultaneous elections were held in the country during the first two decades after
Independence up to 1967.
Dissolution of certain Assemblies in 1968 and 1969 followed by the dissolution of
the Lok Sabha led to the “disruption of the conduct of simultaneous elections.”
An analysis by IDFC institute shows that on average, there is a 77% chance that the
Indian voter will vote for the same party for both the State and Centre when
elections are held simultaneously.
British Parliament enacted ‘Fixed Term Parliaments Act, 2011’, by which elections
have been fixed for every five years.
Evidence from countries like Brazil, Argentina, Canada, Germany, the US and
Europe supports the idea that elections that are held simultaneously produce
greater alignment between national and regional election outcome.
Recommendations:
 Law Commission of India in its 170th report recommended simultaneous
elections to Lok Sabha and State Legislative.
 79th report of the parliamentary standing committee on Law and Justice
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•

•

•

recommended a two-phase election schedule – one concurrent with Lok
Sabha elections, the second in the mid-term of the Lok Sabha.
 The Election Commission has also extended its in-principle support for the
simultaneous elections.
 Niti Aayog has also favoured conducting synchronised two-phase Lok Sabha
and assembly elections from 2024 in “national interest”.
Law Commission Recommendations:
 Law Commission of India had recommended holding of simultaneous
elections to the Lok Sabha and the Assemblies in 2019.
 It suggests amending the Constitution, Representation of the People Act of
1951 and the Rules of Procedure of the Lok Sabha and Assemblies to realise
this objective.
 Parties which introduce the no-confidence motion should simultaneously
give a suggestion for an alternative government.
 Relaxation of the anti-defection law in the Tenth Schedule to prevent a
stalemate in the Lok Sabha or Assemblies in case of a hung Parliament or
Assembly.
 In case of mid-term elections, the new Lok Sabha or Assembly would only
serve the remainder of the term of the previous Lok Sabha/Assembly and not
a fresh term of five years.
 Prime Minister/Chief Minister should be “elected” to lead by the full House
like the Lok Sabha Speaker.
Election Commission (EC):
 Recently, the Election Commission (EC) has suggested “one year one
election” as an alternative to “one nation one election”.
 Accomplishing “one year one election” will be easier as it doesn’t require as
many legal amendments as simultaneous polls for which the Centre will have
to make five amendments to the Constitution.
Other alternatives should be explored to reduce election related expenses like
 State funding of elections
 Decriminalisation of politics
 Bringing in transparency in political funding
 Setting up National Electoral Fund to which all donors can contribute.

NOTES

6. Political Funding in India
•
•
•
•

The 255th Law Commission Report on Electoral Reforms observed that opacity in
political funding results in “lobbying and capture” of the government by big donors.
69% of the income of all political parties between 2004-05 and 2014-15 was from
unknown sources, according to an analysis done by the Association for Democratic
Reforms (ADR).
The income of national parties from unknown sources increased by 313% during the
decade; for the regional parties, it went up by 652%.
Recent Changes:
 Through the Finance Act, 2016, FCRA rules were amended to allow political
parties to accept donations from foreign companies.
 RBI Act was also amended for the issuance of Electoral Bonds.
 Reducing the ceiling of cash donation from Rs. 20,000 to Rs. 2,000 under
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•
•
•

Section 29C(1)(a) of the Representation of the People Act, 1951.
 Disclosure of IT returns of political parties to public under RTI.
Former Chief Election Commissioner S.Y. Quraishi has suggested a National Electoral
Fund to which all donors can contribute.
The funds would be allocated to political parties in proportion to the votes they get.
State funding of political parties as proposed by Indrajit Gupta Committee, Law
Commission of India, 2nd ARC, National Commission to Review the Working of the
Constitution will ensure a level playing field for all the parties.

NOTES

7. Electronic Voting Machines (EVM)
•

•
•
•
•

•

Electronic Voting Machines (“EVM”) are being used in Indian General and State
Elections to implement electronic voting in part from 1999 elections. EVMs have
replaced paper ballots in local, state and general (parliamentary) elections in
India.
Political parties have time and again raised voice against the credibility of the ECIEVMs, alleging tampering of EVMs during the said elections. However, the Election
Commission has rejected these allegations.
EVMs are neither transparent nor verifiable.
What is verifiable is the total number of votes cast and not the choice expressed in
each vote.
ECI’s views on reliability of EVMs:
 EVMs are standalone systems and not connected to internet unlike EVM
used in other countries like USA.
 EVM’s use dynamic coding to enhance security of data transmitted from
ballot unit to control unit
 As an additional precautionary measure, the machines prepared for a poll
are physically sealed in the presence of candidates or their agents and
guarded by CRPF
 Allegation regarding modification of votes using an external chip (not much
base found by SC and EC)
 Two-stage randomization is done, to make sure nobody is able to determine
constituency-EVM mapping
Measures taken by ECI:
 In 2009, ECI invited sceptics to demonstrate the alleged fallibility of EVMs,
using 100 randomly sourced machines from 10 states. The outcome was that
none of the persons who were given opportunity could demonstrate that
ECI-EVM could be tampered in any of the 100 machines put on display.
 ECI said that EVMs can neither be reprogrammed nor controlled by the
external device. The source code is so designed that it allows the voter to
cast the vote only once. The next vote can be recorded only after the
Presiding Officer enables the ballot on the Control Unit. In between, the
machine becomes dead to any signal from outside.
 ECI has also offered opportunities more than once to those alleging the
tamperability of EVM, no one has been able to demonstrate to the
Commission that the EVM with ECI and used in the country’s election
process, can be manipulated or tampered with.
 Following a PIL by Subramanian Swamy, Supreme Court asked EC to
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•

introduce VVPAT.
ECI has assured all citizens that EVM of ECI are tamper proof and fully satisfied with
the integrity of electoral process using EVM.

NOTES

8. Representation of the People Act, 1951
•

•
•

•

The Representation of People Act 1951 or the RPA 1951 deals with the electoral
system in India. This act was passed by the Indian Parliament before the very first
General Elections under the provisions of Constitution (Article 327). It provides for
the elections in our country.
The act also talks about the terms and qualification/disqualification of the members
of the Lok Sabha and Rajya Sabha, and also the state legislatures.
RPA act is pivotal in preventing criminals being elected as representatives, is always
quoted by Supreme Court and High Court in various judgments.
 The recent judgement in the Abhiram Singh v/s E.D. Commachen case,
section 123(3) of the act was repealed.
 The promotion of feelings of enmity or hatred between different classes of
the citizens of India on grounds of religion, race, caste, community was
considered unconstitutional.
 In Lily Thomas v/s Union of India, the Supreme Court declared Section 8 (4)
of the Representation of the People Act, 1951, (RPA) which allowed
legislators a three-month window to appeal against their conviction —
effectively delaying their disqualification until such appeals were exhausted
— as unconstitutional.
 The 2004 judgment of the Patna High Court in Jan Chaukidari v Union of
India — upheld by the Supreme Court on 10 July, 2013— all those in lawful
police or judicial custody, other than those held in preventive detention, will
forfeit their right to stand for election.
The RPA 1951 has been amended to the emerging needs of the society to help ECI in
conducting free and fair elections. The Supreme Court and High Courts have also
bolstered the electoral process by ruling time and again in to uphold the rule of law
to conduct elections.

9. Misquoting a Judicial order for Electoral Gains
•
•
•

•

A PIL has been filed in the Supreme Court seeking a declaration that misquoting a
judicial order for electoral gains by a candidate during elections should be declared
as a corrupt practice under the Representation of People Act recently.
It has also sought a direction that the Election Commission of India (ECI) should have
power to refer complaints against them for seeking vote on the basis of religion,
race, caste, community or language to appropriate investigation agencies.
It has been observed, particularly, since 1990, that not only in the Parliament and
State Assembly Elections, even in by-elections; religious, casteist and fake
statements are made to support particular party and candidate, which is against the
basic dictum of democracy and free and fair election in spirit of Article 324 of the
Constitution.
It offends right to know guaranteed under Article 19 of the Constitution. the
recommendations made by the Goswami Committee in its 1990 report to teeth the
ECI with powers to “refer any matter for investigation to any agency”; to “prosecute
any person who has committed an electoral offence”; and to “appoint a Special
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•

•
•

•
•

Court for the trial of any offence or offences” under the Representation of the
People Act (RPA).
Under Section 123(3) of the RPA, appeal on the grounds of religion, race, caste,
community or language etc. and promotions of feelings of enmity between
different classes constitute corrupt practice but same can be questioned only by
way of election petition and the ECI cannot order the investigation even when
Model Code of Conduct is in force.
The ECI doesn’t have the power to reject the nomination of contesting candidates
and de-register the political parties for seeking vote on the basis of religion, race,
caste, community or language.
In January 2010, the ECI had proposed that the Act should be amended to curtail
misuse of caste and religion for electoral gain but the government has done nothing
in this regard till date
The government has not taken steps to implement recommendations of the Law
Commission’s 267th report on hate speech.
There is a need to curb such illegal and unfair practices and ensure the democracy
and rule of law is upheld.

NOTES

10.Alternative mechanisms for electoral funding
•
•

•

•
•
•
•
•
•
•

According to Former Chief Election Commissioner S.Y. Quraishi, an alternative worth
exploring is a National Electoral Fund to which all donors can contribute.
The funds would be allocated to political parties in proportion to the votes they get.
Not only would this protect the identity of donors, it would also weed out black
money from political funding.
The total cost of MPLADS funding for all MPs is nearly ₹4,000 crore every year, and
scrapping the scheme even for one year in an MP’s five-year term will be enough to
bankroll state funding of Lok Sabha candidates. This is a legalized way of allowing
MPs and MLAs to shower money on their constituencies at state expense.
Direct funding of candidates, who will be reimbursed according to their final share
of the votes cast.
The best way to bring about such transparency in political funding is to put a
complete ban on cash donations by individuals or companies to political parties.
Making it mandatory for all parties to receive donations only by cheque, or other
modes of money transfer.
There should be clear provisions for getting tax benefits for all those making such
donations.
Make it mandatory for political parties to submit details of all donations received
with the Election Commission and also with the income-tax department.
State funding of political parties can be considered. The Indrajit Gupta Committee
on State Funding of Elections had endorsed partial state funding of recognised
political parties.
Voters have to be made aware through awareness campaigns about ill effects of
money power during elections. Bringing political parties under the preview of RTI
act.
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Governance

NOTES

1. Open-data Policy and Data- driven Governance
•
•
•
•

•
•
•

Open government data (OGD) means publishing information collected by the
government in its entirety, such as government budgets, spending records, healthcare measures, climate records, and farming and agricultural produce statistics.
Over 100 governments have already signed a charter to proactively share data
collected by various government departments, for public consumption.
OGD can be seen as a step in delivering the promises of
the Right to Information Act.
Research by PwC in Australia estimated that open data can add an additional 1.5%
to the country’s GDP. In the Indian context, this could conservatively translate to
about $22 billion.
Countries with more open data have higher levels of accountability (which includes
less corruption and greater transparency in government work).
Though Open government data is only associated with greater accountability when
there is political agency for citizens to act on the data (e.g. free and fair elections).
Measures taken:
 Government of India is working towards an Open Data Policy, under the
Department of Information and Technology (DIT) to encourage sharing
information between departments and across ministries.
 India was one of the first to set up the OGD platform at data.gov.in to
provide access to data sets published by Government departments.
 India currently houses more than 1.6 lakh data resources and has published
over 4,015 application programme interfaces (APIs) from across 100-plus
departments. As a result, India’s global ranking by the Global Open Data
Barometer has improved.
 City Data for India Initiative was launched by Tata Trusts in association with
World Council on City Data (WCCD) and Pricewaterhouse Coopers(PwC),
India in 2016 with an objective of creating a culture of data driven decision
making in Indian cities.

2. Tackling Government Litigation
•
•
•
•
•
•

The government is the biggest litigant in India, which has been acknowledged by the
Prime Minister and the Chief Justice of India in the recent past.
The Supreme Court had imposed costs of Rs. 1 lakh on Central government for filing
an appeal when similar appeals had already been dismissed earlier by the Court.
According to the Ministry of Law and Justice, government departments are a party
to around “46 percent” of court cases.
The law commission said the bureaucracy over the years has failed to contain the
volume of litigation originating from government ministries and departments.
More than seven years after creation of the first draft national litigation policy, it
still remains a work in progress.
Implications:
 Economic Survey 2017-18 - economic activity is being affected by the
realities and long shadow of delays and pendency across the legal landscape.
 Delays in power, roads, and railways projects led to an increase in almost
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•

•

60% of the project costs.
 Affects ease of doing business.
 Hamper dispute resolution, contract enforcement, discourage investment,
stall projects, hamper tax collection, stress tax payers and escalate legal
costs.
Economic Survey 2017-18 Recommendations:
 Coordinated action between the government and the judiciary to reduce
the pendency of commercial litigation.
 Effective, efficient and expeditious contract enforcement regime for
economic growth and development.
 Expanding judicial capacity in the lower courts and reducing the existing
burden on High Courts and the Supreme Court.
 Tax department could exercise greater self-restraint by limiting appeals.
 Substantially increasing state expenditure on the judiciary, particularly on
modernisation and digitisation.
 The courts could consider prioritising stayed cases, and impose stricter
timelines within which cases with temporary injunctions may be decided,
especially when involving government infrastructure projects.
Law Commission Recommendations:
 The 100th Law Commission of India (LCI) report recommended setting up a
‘litigation ombudsman’ in each state to manage and handle government
litigation.
 The 126th LCI report recommended the creation of a grievance redressal
system within departments, specifically to manage disputes between the
government-employer and its employees.

NOTES

3. Eliminating torture
•
•
•
•
•
•
•
•
•

Torture means any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person
The Supreme Court had described torture as an instrument of “human
degradation”.
The United Nations Convention Against Torture (CAT) came into force in 1987 and
India signed it in 1997.
In recent years, there have been widespread appeals from civil society groups and
international organisations for India to ratify the convention.
273rd Report of the Law Commission has also recommended ratification and
drafting a comprehensive legislation.
National Human Rights Commission (NHRC) has strongly urged the government to
recognise torture as a separate crime and codify the punishment in a separate penal
law.
NHRC had reported a significant number of torture cases involving police and
security organisations.
In Raghbir Singh v. State of Haryana (1980), the Supreme Court said it was “deeply
disturbed by the recurrence of police torture.”
The recent example of a bus conductor being forced to confess to murdering a
school child in Delhi is a pointer to the use of torture as an investigative tool among
policemen.
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•
•

Constitutional protections under Article 21 (right to life and liberty) and Article 20
(3) (right against self-incrimination).
Recently United Kingdom refused to send a person to India to face trial, on the
ground that there was “no effective system of protection from torture".

NOTES

4. Freedom of press
•
•
•
•
•
•
•

•
•
•
•

•

Mahatma Gandhi said that “The press is called the Fourth Estate. It is definitely a
power but a misuse of power is criminal.”
Pandit Jawaharlal Nehru called media ‘the watchdog of our democracy’. A free
press is the cornerstone of a vibrant democracy.
“If it were left on me to decide whether we should have a government without
newspapers or newspapers without a government, I should not hesitate a moment
to prefer the latter.” – Thomas Jefferson.
According to the first Press Commission in India freedom of the Press refers to hold
opinions, to receive and to impart information through the printed word without
any interference from any public authority.
Freedom of the press has been treated as part of the freedom of speech and
expression guaranteed by Article 19(1)(a) of the Constitution.
Hence the expression ‘freedom of the press’ means the right to print and publish
without any interference from the state or any public authority.
Freedom of speech is not only guaranteed by the constitution but also by various
international conventions such as Universal Declaration of Human Rights, European
Convention on Human Rights and Fundamental Freedoms, International Covenant
on Civil and Political Rights etc.
Every citizen of this country therefore has the right to air his or their views through
the printing and or the electronic media subject to permissible restrictions imposed
under Article 19(2) of the constitution.
Implementing the recommendations of TRAI with regard to media ownership and
investment disclosure norms would help in maintaining transparency.
Need for political will in improving India's ranking on the Press Freedom Index as
they do towards the World Bank's Doing Business Rankings.
Issues:
 The Press Council of India's report on "Safety of Journalists" states that 80
journalists have been killed in India since 1990, with conviction in only one
case so far.
 Intimidation from the state like in the case of NDTV shutdown for reporting
during Pathankot attack, weak whistle-blower protection act, defamation
suits, etc. have restricted the freedom of press.
 Corruption – Paid news, advertorials and fake news.
 Competition for instant and quick news and reporting without first checking
the facts. For example: Reporting of GPS nano-chips in new 500 and 2000
notes.
World Press freedom rankings 2019:
 India has dropped two places on a global press freedom index to be ranked
140th out of 180 countries and the report indicates an increased sense of
hostility towards journalists across the world, with violent attacks in India
leading to at least six Indian journalists being killed in the line of their work

www.insightsonindia.com
https://t.me/insightsIAStips

Page 43
www.insightsactivelearn.com
https://www.youtube.com/channel/UCpoccbCX9GEIwaiIe4HLjwA

INSIGHTS MAINS 2019 EXCLUSIVE (POLITY AND GOVERNANCE)
last year.
 Violence against journalists including police violence, attacks by Maoist
fighters and reprisals by criminal groups or corrupt politicians is one of the
most striking characteristics of the current state of press freedom in India.
 The murder of journalists highlighted the many dangers that Indian
journalists face, especially those working for non-English-language media
outlets in rural areas.

NOTES

5. Swachh Bharat initiative in reducing ground water contamination
•

•
•

The Swachh Bharat initiative of the government has led to reduced ground water
contamination. A study by the UNICEF said the substantial reductions may
potentially be attributed to the improvement in sanitation and hygiene practices.
The report revealed that groundwater is 12.7 times less likely to be contaminated in
Open Defecation Free (ODF) villages than non ODF village.
Study indicated that these substantial reductions can be attributed to the
Improvement in sanitation and hygiene practices, regular monitoring and
Behaviour change messaging.

6. 10% Reservation to Economically Weaker Sections in General Category
•

•
•
•
•

•

•

•

The Constitution (103 Amendment) Act, 2019 was enacted which provides 10%
reservation in jobs and educational institutions to the economically weaker sections
in the general category.
The 10% quota law is a step towards a classless and casteless society, the Union
government has indicated in the Supreme Court.
The Centre referred to the court’s past decisions that called for the “attainment of
economic equality as the final and only solution to the besetting problems” of the
country.
The government quoted the 2010 report of the Commission for Economically
Backward Classes, chaired by Major General S.R. Sinho (retired), which said 18.2% of
the general category came under the below poverty line (BPL).
The Government took support of the 13-page affidavit quoted from a 1985
Constitution Bench judgment in K.C. Vasanth Kumar vs Karnataka, which quotes
Pandit Jawaharlal Nehru and Mahatma Gandhi to drive home the point that the
economy of a family, and not its caste, should be the determining factor of social
and educational backwardness.
Article 15(6) and Article 16(6) are enabling provisions for advancement of the
economically weaker sections and are, in fact, in conformity with the principle of
reservation and affirmative action, It argued that a “mere amendment” to an Article
would not violate the basic structure of the Constitution.
Furthermore, the 50% ceiling applied to the Scheduled Castes and the Scheduled
Tribes and Other Backward Classes. The new provision dealt with the economically
weaker sections. “The limit of 50% is only applicable to reservation under Articles
15(4), 15(5) and 16(4) and does not apply to Article 15(6).”
The cons of the reservation are:
 Discredits the moral foundation of the principle of social justice:
 The principle of social justice calls for ‘equal treatment of equals’ and
‘affirmative action for less advantage sections’.
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•

•

 The lack of opportunities is not due to untouchability, but due to the
inability of the state and the market to provide enough jobs for the
qualified and the needy.
 The Indira Sawhney case had further held that social backwardness cannot
be determined only with reference to an economic criterion.
 The Constitution makes provisions for commissions to look into matters
relating to implementation of constitutional safeguards for Scheduled Castes
(Article 338), Scheduled Tribes (338A) and Socially and Educationally
Backward Classes (339), but has not created any commission for the
economically backward classes.
Violation of Basic Structure Doctrine:
 The 10% reservation will be in addition to the existing cap of 50% reservation
for the Scheduled Castes, Scheduled Tribes and the Other Backward Classes,
taking the total reservation to 60%.
 This would leave other candidates with just 40% government jobs or seats,
amounting to violation of Article 14 (Right to Equality), which is a part of
Basic Structure.
 The 60% reservation will also lead to “sacrifice of merit”.
Thus, the quota for the economically poor among the upper castes has been seen
essentially as a poverty alleviation move dressed up as reservation. Reservation to
the weaker sections is a positive affirmative action needed for their welfare. The
103rd Constitutional Amendment Act though is a beneficial move for the “forward
poor”.

NOTES

7. Positives of Economic-status based reservation for SC, ST and OBCs
•
•
•
•
•
•
•

•
•

EWS reservations will allow ‘excluded’ sections in lower castes to “share the fruits of
the policies of the government”.
To provide equal opportunity as far as equity is concerned, reservation policy
should be associated with economic status and rich/poor classification.
This will prevent the privileged classes in minority communities from unduly
benefiting from caste-based reservation, whether it is in government jobs or
medical admissions.
India still lives in her villages and instead of caste-based reservation, incomebased reservation will be more beneficial because people from rural areas and lowincome groups will benefit.
Even the urban poor need assistance and special affirmative action programs will be
able to ensure their continued upliftment.
Income based reservation will see to it that people from high income groups are
barred from advantages given that they have already received the benefits of
economic upliftment.
Many castes are making attempts to be classified as backward to avail the benefits.
Consider the Patels or Patidars of Gujarat who are an economically and politically
dominant community. Given that the Patels have worldwide presence as
entrepreneurs and NRIs, it seems ironical that they are demanding caste based
reservation for their community.
Caste based reservation has failed to assimilate SC and ST within the mainstream.
Income based reservation will ensure that the creamy layer does not make off
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•
•

with a majority of the benefits while those from poorer sections yet belonging to
minority communities are left on the sidelines.
Discrimination is still rampant against members of SC and ST community especially
in rural areas. Reservation in the name of caste has done nothing to prevent this.
The poor, educated youth will benefit from income based reservation and get a
chance to access a brighter future.

NOTES

8. Negatives of Economic-status based reservation for SC, ST and OBCs
•
•

•

The “creamy layer” formula — which relies on class-related criteria — would not do
either because of the stigma still associated with untouchability.
Surveys show that when the same CV was sent to a potential employer in response
to a call for applications, those with a Brahmin name were much more likely to
result in a call for job talk/interview, compared to the CV bearing a Dalit name —
which generated a large number of negative responses (or no reply at all).
Indeed, in institutions where there is no reservation for SCs (the judiciary, Rajya
Sabha, etc.), Dalits remain massively under-represented despite the fact that they
have, in their ranks, a large number of people with the required diplomas and skills.

9. Three language policy
•
•
•

Following the submission of the draft National Education Policy 2019, there were
protests against the three language formula.
The three-language formula has its roots back in the year 1961 and it was
implemented as a result of a consensus during the meeting of various CMs of the
Indian states.
Three language policy:
 According to the National Education Policy of 1968, the three-language
formula means that a third language (apart from Hindi and English), which
should belong to Modern
India, should be used for
education in Hindi speaking
states. In the states where
Hindi is not the primary
language, regional
languages and English,
along with Hindi shall be
used.
 This formula was altered
and amended by Kothari Commission (1964–66) so as to accommodate
regional languages and mother tongues of the group identities. Also Hindi
and English remained at the two ends of the line.
▪ The First Language that students should study- Mother tongue or the
regional language
▪ The Second Language: In Hindi-speaking states, this would be English
or some other language belonging to Modern India. In Non-Hindi
states, this will be English or Hindi
▪ The Third Language: In Hindi-speaking states, this would be English or
some other language belonging to Modern India, but the one that is
not chosen as the second language. In Non-Hindi states, this will be
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•

•

•

•

English or some other language belonging to Modern India, but the
one that is not chosen as the second language.
However, the three language policy has the following cons:
 Though TLF provides scope for mother tongue language education, the
emphasis is lost due to varied implementation.
 Amidst asserting political rights of dominant ethnic groups, this policy fails to
protect various mother tongues from becoming extinct.
 Students have to face increased burden of subjects because of the three
language formula.
 In some areas, students are forced to learn Sanskrit.
 The draft policy’s push for Hindi seems to be based on the premise that 54%
of Indians speak Hindi.
 But according to the 2001 Census, 52 crore out of 121 crore people identified
Hindi as their language.
 About 32 crore people declared Hindi as their mother tongue.
 This means that Hindi is the language of less than 44% Indians and mother
tongue of only little over 25% people in India.
 But there has been greater push for making Hindi a pan-India language,
which is seen as imposition of Hindi by many states, especially that of the
South.
Language conundrum in India can be resolved only by making English the link
language:
 It is the common language through which non Hindi speaking and Hindi
speaking people converse so removing this link would lead to imposition of
Hindi over the other states.
 English is a global language and Indians have been very efficient in using it be
it call centers, IT sector. Pushing English away would only complicate the
employment status of these people in India.
 As the world is integrated the role of English has increased manifold.
 Some of the languages spoken in India are much older than Hindi and are
seen as symbol of its rich culture and heritage. Hence imposition of Hindi on
such people would be met with resistance.
 English can act as a link language without endangering the sentiments of any
state.
However English also has its own constraints because:
 Parents prefer English medium schools over vernacular language schools.
 In the modern Indian society speaking English is equated with higher status
which means people who speak English are superior than one speaking
mother tongue
 Quality of English education in rural areas is not very good and so it becomes
difficult for the children there to compete with urban area students.
Way forward:
 Language is primarily a utilitarian tool.
 While acquisition of additional tools can indeed be beneficial, compulsory
learning should be limited to one’s mother tongue.
 Besides, English, as the language that provides access to global knowledge
and as a link language within India, could be a supportive language.
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 Given this, not everyone is satisfied by the changes, and the three-language
formula itself is seen as an unnecessary imposition.

NOTES

10.Types of Interactions in e-Governance in India
•

•

•
•

G2G (Government to Government): E.g.: Khajane Project in Karnataka: It is a
comprehensive online treasury computerization project of the Government of
Karnataka. The project has resulted in the computerization of the entire treasury
related activities of the State Government; SmartGov (Andhra Pradesh)
G2C (Government to Citizens): E.g.: Computerisation of Land Records (Department
of Land Resources, Government of India); Bhoomi Project in Karnataka; Revenue
Administration through Computerized Energy (RACE) Billing Project, Bihar;
Admission to Professional Colleges – Common Entrance Test (CET).
G2B (Government to Business): E.g.: e-Procurement Project in Andhra Pradesh;
MCA 21 – The Ministry of Corporate Affairs has implemented the MCA 21 Mission
Mode Project under the NeGP
G2E (Government to Employees): E.g.: Biometric attendance project.

11.Role of Civil Society
•
•

•
•

•

Civil Society Organizations can be defined to include all non-market and non-state
organizations outside of the family in which people organize themselves to pursue
shared interests in the public domain”.
Examples include community-based organizations and village associations,
environmental groups, women’s rights groups, farmers’ associations, faith-based
organizations, labour unions, co-operatives, professional associations, chambers of
commerce, independent research institutes and the not-for-profit media.
Article 19 of the constitution provides for the democratic right to protest as part of
the freedom of expression.
Role of Civil Society:
 In a large developing country like India, there are numerous gaps left by the
government in the development process. These are the gaps that civil
societies try to fill in modern India.
 Supplementing the government effort to provide health care to citizens, and
by raising awareness in society about issues like child and maternal
malnutrition
 A number of NGO’s like Childline India Foundation, World Vision, Arambh
India have played important role in raising awareness on child sexual abuse.
 In the last 20 years, a very large number of NGOs in India have been active in
the area of environmental protection.
 The NGOs have often been helped by the judiciary whenever the
government of the day has proved unresponsive.
 The engagement of civil society and the media in educating citizens about
the evils of corruption, raising their awareness levels and securing their
participation by giving them a ‘voice’.
 Civil society can influence policy and project formulation through
membership of committees and submission of memoranda.
The promises of democracy can only be realised through collective action in civil
society. A democratic state needs a democratic civil society and a democratic civil
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society also needs a democratic state. They mutually reinforce each other.

NOTES

12.Social Auditing
•

•

•

Social auditing is a process by which an organization / government accounts for its
social performance to its stakeholders and seeks to improve its future social
performance. It allows us to measure, verify, report on and to improve the social
performance of any government effort or organization.
Recent steps by legislature and judiciary:
 Legislature:
▪ Right to information Act, 2005: This is also a key pillar of support for
Social Audit system in India. This was enacted by Parliament of India
to provide for setting out the practical regime of the right to
information for citizens.
▪ National Rural Employment Guarantee Act, 2005\ (NREGA): Section
17 of this Act provides for regular “Social Audits” so as to ensure
transparency and accountability in the scheme.
▪ Meghalaya became first state in country to operationalize The
Meghalaya Community Participation and Public Services Social Audit
Act, 2017, a law that makes social audit of government programmes
and schemes a part of government practice.
 Judiciary:
▪ The Supreme Court has recently passed a series of orders to give
social audits the robust infrastructural framework they need.
▪ Citing the statutory requirements in the MGNREGA and the National
Food Security Act, the court has ordered that the CAG-formulated
Social Audit Standards be applied to set up truly independent state
supported State Social Audit units.
▪ It has also ordered that social audits be conducted of Building and
other Construction Workers Cess, and the implementation of the
Juvenile Justice Act.
In an age where phrases such as open data and open government are used in any
conversation around governance, social audits should serve as a critical point of
reference. An open and transparent system involves the presence of real platforms
for people to be informed by official statements and records, with an opportunity to
compare that with ground realities.

13.Official Secrets Act
•
•
•

Official Secrets Act, a colonial-era law meant for ensuring secrecy and confidentiality
in governance, mostly on national security and espionage issues, has often been
cited by authorities for refusing to divulge information.
Governments have also faced criticism for misusing the law against journalists and
whistleblowers.
The notable convictions so far:
 The most recent conviction under the Official Secrets Act came in 2018.
 The Delhi court held former diplomat Madhuri Gupta, who had served at the
Indian High Commission in Islamabad, guilty under the OSA.
 She was sentenced to 3 years in jail for passing on sensitive information to
Pakistan’s ISI.
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•

•

 In 2017, journalist Poonam Agrawal was charged under OSA for conducting a
sting operation on an Army official who criticised the sahayak system in the
Army.
 Journalist Tarakant Dwivedi alias Akela was booked for criminal trespass
under the Official Secrets Act on May 17, 2011, 11 months after he wrote an
article in Mid-Day about how sophisticated weapons bought after 26/11
were being stored in a room with a leaking roof at the Chhatrapati Shivaji
Terminus in Mumbai.
 In 2002, the then Kashmir Times journalist Iftikhar Gilani was arrested and
charged under the OSA. The case was in relation with allegedly possessing
secret documents relating to the deployment of troops in the Valley.
 The state later withdrew the case.
OSA in other contemporary democracies:
 Several countries including the United Kingdom, Malaysia, Singapore, and
New Zealand continue to use the legislation to protect state secrets.
 In 2001, Canada replaced its OSA with a Security of Information Act.
 The “official secrets” come under the Espionage Act in the U.S.A
 In 2018, a Myanmar court awarded seven years’ jail to two Reuters
journalists for illegally possessing official documents on the military’s alleged
human rights abuses against Rohingya Muslims.
 Malaysia has also been accused of using the OSA to silence dissidence.
Conclusion:
 The International Covenant on Civil and Political Rights (ICCPR), adopted by
the General Assembly of the United Nations way back in 1966, specifically
includes the right to freedom of expression, defined as “the freedom to seek,
receive and impart the information and ideas of all kinds”.
 India being a signatory to ICCPR makes it necessary to repeal the archaic OSA
as suggested by Goswami Commission had suggested in the late 1970s as
well as the Second ARC.
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Issues Related to Civil Services

NOTES

1. Reforms in the civil services
•
•
•

•
•

•
•

Off late, there have been several attempts by the government and Niti Ayog to bring
about reforms in the civil service structure, design and recruitment process.
The second ARC has recognised that inefficiency, corruption and delays have
become, in public perception, the hallmarks of public administration in India.
A Hong Kong-based organisation in its study in 2012, rated Indian bureaucrats high
on the index of red tape among other bureaucracies of Asian countries (9.21 points
out of 10). It revealed that working with the civil servants in India is a slow and
painful process.
Major reason for the dilution of bureaucratic excellence is the poor encouragement
the system provides for meritocracy.
Second ARC recommendations:
 Every government servant should undergo a mandatory training at the
induction stage and also periodically during his/her career.
 The composition of governing bodies of the national training institutions
such as the LBSNAA, SVPNPA, IGNFA and also the State Administrative
Training Institutes should be broadened by inducting eminent experts.
Yugandhar Committee, 2003 recommended the need for three mid-career training
programmes in the 12th, 20th and 28th years of service.
The Committee on Civil Services Reforms Hota Committee, 2004 emphasised the
use of information and communication technologies (ICT) to transform Government
by making it more accessible, effective and accountable.

2. Lateral Entry into Civil Service
•
•
•
•

•

The 21st century economy needs specialized skills and knowledge for policy-making
and administration. The first ARC had pointed out the need for specialization.
Lateral entry into finance ministry produced illustrious public servants like
Manmohan Singh, Montek Singh Ahluwalia and Vijay Kelkar.
NITI Ayog’s experience with lateral entry has been extremely good.
Recommendations:
 In 2005, the second Administrative Reforms Commission (ARC)
recommended lateral entry at both the Central and state levels.
 Surinder Nath Committee in 2003 and Hota Committee in 2004.
 The ARC highlights that performance appraisals may be adopted from the
armed forces, which could aid in weeding out non-performers.
 In the armed forces, only 3 per cent of officers make it to the grade of
brigadier and above — and promotions are based entirely on merit, which
fuels excellence.
 The 2016 BS Baswan committee report pointed out that many large states
suffer from a pronounced deficit of IAS officers, leading to their reluctance to
depute officers for central posting.
International examples:
 Lateral entry has been adopted by Australia, Belgium, New Zealand, the UK,
the Netherlands and the US.
 In the United States for instance, presidents have appointed people to their
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cabinet who have vast private sector experience along with government
service.
 The quality and content of decision making in China has been upgraded
substantially by bringing in higher levels of specialised expertise for different
sectors of the economy.

NOTES

3. Police Reforms
•
•
•
•

•

•
•

The primary role of police forces is to uphold and enforce laws, investigate crimes
and ensure security for people in the country. Under the Constitution, police is a
subject governed by states.
There has been almost 30 years of debate on policing and reform in India. The
present Indian police system is largely based on Police act of 1861.
If India is to achieve its status as a great power, it is absolutely essential that police
is restructured and modernised.
Key reasons hindering police reforms:
 Police force is overburdened especially at lower levels where constabulary is
forced to work continuously 14-16 hrs and also for 7 days a week. It
adversely impacts their performance.
 While the sanctioned police strength was 181 police per lakh persons in 2016
when the United Nations recommended standard is 222 police per lakh
persons.
 Failure of police infrastructure like vehicles, weaponry. Also audits have
found that the POLNET network is non-functional in various states.
 Funds dedicated for modernisation of infrastructure are typically not utilised
fully. For example, in 2015-16, only 14% of such funds were used by the
states.
 Second Administrative Reforms Commission has noted that ministers have
used police forces for personal and political reasons.
 Crime per lakh population has increased by 28% over the last decade (20052015). However, convictions have been low. So it shows the poor quality of
investigation.
 The Law Commission and the Second Administrative Reforms Commission
have noted that state police officers often neglect investigation because they
are understaffed and overburdened with various kinds of tasks.
 Lack of co-ordination between centre and states is matter related to
maintenance of law & order results in ineffective functioning of police force.
 Prevalence of Rank system within the police force results in abuse of power
by top level executive over lower level personnel.
Madras HC ruling on police weakly off:
 The Madras High Court has said that the state government should
contemplate giving policemen a day off in a week like other government
officials in order to spend time with their families.
 The court suggested introducing an 8-hour, three-shift system for police
personnel.
The new Government in Andhra Pradesh has introduced a weekly day-off system for
the police to give them rest and enable them to function more efficiently.
Concerns / Challenges:
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•

 Justice Thomas Committee (2010) expressed its dismay over the total
indifference to the issue of reforms in the functioning of police being
exhibited by the states.
 Crime, terrorism and external threats take a huge toll on economic growth
and that these cost India 9 per cent of its GDP. (China lost only 4 per cent,
Japan 3 per cent).
Way Forward:
 The Second Administrative Reforms Commission and the Supreme Court
have observed that there is a need to have an independent complaints
authority to inquire into cases of police misconduct.
 Padmanabhaiah commission:
▪ It has also been recommended that constables, and the police force
in general, should receive greater training in soft skills given they
need to deal with the public regularly.
 Community policing: Janamaithri Suraksha in Kerala
▪ This project is an initiative of the Kerala Police to facilitate greater
accessibility, close interaction and better understanding between the
police and local communities. For example, Beat Constables are
required to know at least one family member of every family living in
his beat area.
 Meira Paibi (Torch-bearers) in Assam:
▪ The women of the Manipuri Basti in Guwahati help with improving
the law and order problem in their area, by tackling drug abuse
among the youth. They light their torches and go around the basti
guarding the entry and exit points, to prevent the youth of the area
from going out after sunset
 Evidence based policing is gaining credibility day by day – Indian police force
must be exposed to it.
 The 2nd Administrative Reform Commission recommended that the
representation of women in police at all levels should be increased through
affirmative action so that they constitute about 33% of the police.
 Police should be a SMART Police - a police which should be strict and
sensitive, modern and mobile, alert and accountable, reliable and
responsible, tech-savvy and trained.
 Second ARC recommended that the government should declare certain
crimes as “federal” and entrust their investigation to a Central agency.

NOTES

4. Role of civil servants in shaping the democracy of today’s world
•

•
•
•

Since Independence, there have been covert and overt changes in administration.
The need arose for administrative reforms as people become more aware and their
aspirations increased. There has been a change in the role of civil servants with
evolving changes and challenges in the society.
With the opening of the economy in 1991 and the forces of privatization ushering in
the administration could not remain unaffected.
It had to respond to the changed demands from the government and the functional
versatility expected out of it.
In this era of information overload and enhanced accessibility how can the civil
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•
•
•

•
•
•
•
•

•

services be rigidly working through their non transparent and inwardly looking silos?
ICT has ushered in an ease of doing routine work such as file management, record
keeping and highly cut down the interaction time.
With ICT has come in a lot of accountability, better opportunities for people to
monitor work or participate through different platforms and thus making the civil
servants and their work come into common public scrutiny.
From legislations like The Right to Information Act to “Maximum Governance,
Minimum Government” agendas, from political manifestos of transparency,
accountability to social media stepping into governance, popular participation in
democratic functioning of the nation is the demand of the day.
Any attempt to re-engineer the bureaucracy would have to deal with two aspects.
The first would have to address the systems or structures and the other would have
to be the professional or attitudinal aspects of civil servants.
No civil service structure can be static in its character. It has to be dynamic and has
to change with the times.
A professional, socially relevant, empathetic and empowering civil service is the
thing of the time.
Thus we see that the role of civil servants has evolved from being an elite and
inward looking cog in the administrative wheel to being the facilitator of welfare
services on one hand and promoting free market ethos on the other and further
needs to become the proactive handler of change.
Now the role of a civil servant is not only that of a service provider but a torch
bearer of change and a social stabiliser.

NOTES

5. Challenges that the civil services face in a democracy
•

Challenges faced by the civil servants:
 Political interference: The first and foremost challenge is the dispute
between the IAS officers and MP or MLA.
 The major reason is the difference in opinion, corruption, using public office
for personal use and protection given to criminals and law breakers by the
MP and MLA.
 Lack of professionalism and poor capacity building leads to poor outcomes
and redtapism.
 Inefficient incentive systems that do not appreciate upright and outstanding
civil servants but reward the corrupt and the incompetent.
 Outmoded rules and procedures that restrict the civil servant from
performing effectively Lack of adequate transparency and accountability
procedures – there is also no safety for whistle blowers
 Work overload: Over demand and casework overload are facts of life for
many public servants.
 Transfers: The transfer malaise is all-pervasive. Everything relies on the
impulses of the minister and sometimes an honest to goodness necessity.
Arbitrary and whimsical transfers leads to insecurity in tenures and thus
impedes institutionalization
 Lack of control: A lack of discretion over their work can leave the public
servant frustrated when they can see what needs to be done but are
prevented from doing it. Unnecessarily detailed procedures or interference
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•

•

from superiors — what is known as micro management — are both aspect of
this challenge.
 Silo working: Silo working is what happens when departments or
organisations focus on protecting their own position and role rather than the
needs of the people that they are working for. From the public servant’s
point of view this makes it harder to get things done.
 Lack of recognition: The problem of lack of recognition is not just about the
public servant getting personal appreciation for good work well done but
also systemic inconsistencies in promotion and empanelment. This leads to
demotivation and discouragement.
 Gradual erosion in values and ethics leading to corruption and systemic ills.
Measures to fight the challenges:
 Skilled Bureaucracy: There is a need for development of new skill.
 Converged Bureaucracy: There is a need to break down the silos within
Government to unlock productivity and outcomes.
 Open Bureaucracy: A culture of openness needs to be cultivated towards
new ideas, new
challenges and innovation to bring about continues transformation for better
service delivery.
 Connected Bureaucracy –There is a need for the Bureaucracy to be
connected within and globally to imbibe the best practice.
 Better pay and good work conditions to keep the civil servants motivated
and work better for the development of country.
There is a need for a common and integrated action plan of Nation Building through
an Effective Delivery of Public Services in a Transparent, Accountable, Citizen
Friendly, Innovative, High Quality, Cost effective and Timely manner.
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Indian Constitution

NOTES

1. Mahatma Gandhi’s view on representative democracy
•

•

Representative democracy is the system of government where citizens elect a
representative to represent them. In a representative democracy, government is
the expression of the will of people. Discussion, debates, deliberations and dissents
are the ways in which people exchange ideas and take decisions.
Gandhiji’s view on representative democracy are:
 Gandhiji’s disdain for the institution of parliament was evident when in 1909.
With reference to British parliament of the day, he described it “a costly toy
of the nation”.
 He believed that the parliamentary form of democracy was ill-suited for India
was clearly evident when he wrote in the Hind Swaraj, “I pray to God that
India may never be in that plight”.
 The democracy that Gandhi supported wholeheartedly was the direct form
of democracy as opposed to the representative one.
 Representative democracy is a product of an idea of a nation state that
developed after the French Revolution.
 The idea of a nation state was itself a trap and he feared that once India
adopted it, it would forever be forced to run a representative form of
government in order to avoid the menace of a possible dictatorship.
 This dislike for representative democracy sprang from his conviction that it
would in no time degenerate into an anti-people institution in a multicultural
and multi-religious context like India.

2. The form of direct democracy that Gandhi advocated
•
•
•

Gandhi envisaged the creation of interrelated self-sufficient non-hierarchical
socialist village communities called “swaraj”, with each of them functioning as a
direct democracy.
He believed that “swaraj”, if implemented through the constructive programme,
would help people conceive development as freedoms instead of economic
advancement.
Gandhi’s idea of trusteeship, like Marx’s idea of dictatorship of the proletariat
believed this was the only way India could escape the threat of becoming a nation
state and being forced to choose between the two evils.

3. Federalism in India
•
•
•
•

Federalism is a system of government in which power is divided between a central
authority and constituent political units.
The Constitution of India establishes a federal structure to the Indian government,
declaring it to be a "Union of States".
Indian model of federalism is called quasi-federal system as it contains major
features of both a federation and union.
Evolution:
 In India, Between 321 and 185 B.C. in Magadha, the Mauryans for the first
time assimilated a number of kingdoms and republics which might be the
first sub-continental state in Indian history India.
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•

•

•

•

 The Mughals, beginning with Sher Shah’s land revenue system and Akbar’s
division of his empire into Provinces provide excellent examples of a federal
government.
 The turning point in India’s federal scheme came when it was taken over by
the British forces.
 The genesis of the present federal system in India lies in the Simon Report of
May 1930 which supported the idea of a federal government in India.
 The Government of India Act 1935 aimed to establish India as a Federation of
States.
The Constitutional Character of Federalism in India
 Dual Government (that is, national government and regional government)
 Written Constitution
 Division of powers between the national and regional government
 Supremacy of the Constitution
 Rigid Constitution
 Independent judiciary
 Bicameral legislature
Provisions of the Constitution that clash with the Federal Nature
 Unlike in other federations, the states in India have no right to territorial
integrity.
 Union has the power to make new states or alter the boundaries of existing
states.
 Union has the power to make laws on state matters and if both state and
union adjudicate on a certain matter, the latter will prevail.
 During an emergency, the central government becomes all powerful and the
states go into the total control of the centre.
 The Governor is appointed by the President. Through him the centre
exercises control over the states.
 The governor is empowered to reserve certain types of bills passed by the
state legislature for the consideration of the president. The president enjoys
absolute veto over state bills.
Judicial Character of Federalism in India
 The Indian judiciary has heard a number of cases involving the issue of the
federal character of the Indian constitution.
 The first significant case where this issue was discussed at length by the apex
Court was State of West Bengal V. Union of India.
 The apex court held that the Constitution of India is not truly Federal in
character.
 State of Karnataka v. Union of India - The Indian Constitution is not federal in
character but has been characterized as quasi-federal in nature.
 Kesavananda Bharati v. State of Kerala - federalism to be a part of the basic
structure of the constitution which means it can’t be tampered with.
Issues Revolving Federalism
 For a country like India which is divided on the linguistic and communal
basis, a pure federal structure could lead to disruption and division of states.
 India’s federal character has undergone, over the past sixty years, many trials
and tribulations.
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•

 Formation of Telangana under Article 3 of the constitution raised a lot of
questions against the federal nature of the polity.
 100th amendment of the constitution where land was transferred to
Bangladesh posed as a threat to federalism in India.
 On the introduction of GST, critics argue on the autonomy of states.
 With too much power given to a state, it may want to shift away from the
union. Jammu & Kashmir’s special powers are in question in the public time
and again.
 The continued existence of provisions such as Article 356 (President’s rule)
goes against the grain of federalism.
 States such as Karnataka, Tamil Nadu have asserted their linguistic and
cultural rights in the wake of the Centre’s interventions such as a promotion
of Hindi.
 States are perceiving that their progress is being penalised:
▪ While the southern States contribute to the nation economically,
they don’t occupy a central space politically and are further
marginalised culturally.
 Disputes between states over sharing of river water, for example between
Karnataka and Tamil Nadu over Cauvery water.
We need to strike a balance between both unitary and federal features of the
country.

NOTES

4. Reservation Policy In India
•
•

•
•
•
•

Reservation in India is the process of facilitating a person in education,
scholarship, jobs, and in promotions who has category certificates.
Constitutional Provisions
 Part XVI of the Indian Constitution deals with reservation for scheduled
castes (SC) and scheduled tribes (ST) in federal and state legislatures.
 It also deals with constitutional authority of the president to establish
commissions to examine and recommend remedies for the welfare of SC and
ST groups.
 A socially and educationally backward class can be extended benefits of
reservation under Articles 15(4) and 16(4) of the Constitution.
The Jats in Haryana, Patels in Gujarat and Kapus in Andhra Pradesh seem to believe
that reservations offer a redress to the crisis confronting them.
These predominantly agrarian communities have been hit by the rural distress,
especially the crisis in agriculture.
Previously advantaged castes, such as Brahmins, Rajputs and Chettiars, have begun
to feel severely disadvantaged.
Arguments for Reservation
 Due to historical negligence caste-based reservation are necessary in India.
 To a great extent caste-based reservation reduced the gap between upper
and lower castes.
 A study to measure the impact of reservations on efficiency, concluded that
reservations have not hampered the efficiency of administration, rather they
have enhanced quality.
 The example of the Indian railways proves that where SC/ST employees are
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•

•

•
•
•
•

more in number, the results have been better.
Arguments against Reservation
 Many people of lower castes have stepped up the social ladder and are now
on an equal footing with the ‘general’ population.
 As the reservation pie grows larger, in effect, it becomes a method of
exclusion rather than inclusion.
 In Ashok Kumar Thakur v. Union of India, Justice Ravindran opined that when
more people aspire for backwardness instead of forwardness, the Country
itself stagnates.
 The reservation system can harm the economic structure of the country as it
could bring down the efficiency of its labour.
Concerns / Challenges
 Castes that should be actually benefitted are not being benefitted, and the
others are reaping the benefits of the reservation system.
 Today, the reservation system has just become a tool for politicians to gain
vote banks
 One community after another will start demanding reservations due to the
success of others.
 It will lead to neglect of merit and it may cause social unrest as it was at the
time of Mandal commission.
The government should consider the economic, political and social wellbeing of the
community and make a balanced decision.
Problems of these castes should be addressed through government schemes and
programmes.
Progressive steps should be taken to ensure that poorer section among the
backward communities get the benefit of reservation system.
The policy of reservation should be gradually phased out after it serves its purpose.

NOTES

5. Reservation in Promotions
•

•

•

•

Supreme Court, in a landmark ruling, had upheld the constitutional validity of a 2018
Karnataka law granting consequential seniority to government servants promoted
on the basis of reservation. Article 16(4A) of the Constitution permits reservation in
promotion posts for the SCs and STs, but Supreme Court judgments over the years
have imposed certain conditions for the state to exercise its power under this
provision.
While upholding the validity of the Karnataka Extension of Consequential Seniority
to Government Servants Promoted on the Basis of Reservation (to the Posts in the
Civil Services of the State) Act, 2018, said it “has cured the deficiency” on account
of which a 2002 law on reservation in promotions had been quashed in 2017.
The judgement of Supreme Court addresses two issues related to reservation in
promotion for SCs and STs:
 No need for quantifiable data: It relieved the states from collecting
quantifiable data on
backwardness for providing reservation in promotions for STs and STs.
 Validity of creamy layer: It upheld the validity of application of creamy layer
in reservations in promotions for STs and SCs.
The “deficiency” referred to was the lack of an exercise to determine and collect
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•

•

quantifiable data on inadequacy of representation, backwardness and the impact on
overall efficiency before the law was enacted, as mandated by the Supreme Court’s
2006 judgment in M Nagaraj vs Union of India.
This Supreme Court order is significant because it underlines “a ‘meritorious’
candidate is not merely one who is ‘talented ‘or ‘successful’ but also one whose
appointment fulfils the constitutional goals of uplifting members of the SCs and STs
and ensuring a diverse and representative administration”.
A comprehensive piece of legislature that would deal with ambiguity related to
reservation in promotions is needed. The Act should try to rectify absence of
transparency in evaluating backwardness and efficiency of STs/SCs.

NOTES

6. Secularism in India
•
•
•

•
•

Our Constitution acquire its secular character from the words in the Preamble,
collective reading of many of its provisions, particularly the various fundamental
rights.
India does not have an official state religion.
Constitutional Precepts:
 Article 14--equality before law;
 Article 15--prohibition of discrimination on grounds of religion, race, caste,
sex or place of birth.
 Discrimination in public employment on grounds of religion is prohibited by
Article 16.
 The provisions relating to “Right of Freedom of Religion” of the Articles 25 to
28 make India a secular state.
 The 42nd amendment of the constitution inserted the term “secular” in the
preamble of the constitution.
 The constitution, in the preamble professes to secure to all its citizen’s
liberty of belief, faith and worship.
 Article 29 of the Indian constitution assures that the state shall not impose
on a minority community any culture other than its own.
 Article 30 grants the minority community, the right to establish and
administer their own educational institution.
 Article 44: Uniform civil code for the citizens.
In S.R.Bommai case, Supreme Court has ruled that secularism forms the basic
structure of the Indian Constitution.
Views of our founding fathers of our constitution:
 Gandhiji’s views▪ “Religion is a personal matter which should have no place in politics“in 1942.
▪ “Religion is the personal affair of each individual. It must not be
mixed up with politics or national affairs” – in 1947
▪ “I do not except of any dreams to develop one religion i.e. to be
wholly Hindu or wholly Christian or wholly Mussalman, but I want it
to be wholly tolerant, with its religions working side by side with one
another”
 Dr. B.R Ambedkar’s view▪ His main concern was to bring heterogeneous communities under
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one roof, in a nation divided on caste lines.

NOTES

7. Expanding the scope of Fundamental Rights
•
•

•

•

•

•

Since independence, the scope of Fundamental Rights has expanded greatly to
include several other rights from time to time.
Right to life:
 The Supreme Court of India has included ‘right to food’ in the ‘right to life’
section (i.e. Article 21).
 Supreme Court has made a signal contribution by using article 21 towards
the improvement of the environment.
 In the case of Maneka Gandhi vs. Union of India the court held that right to
life embodied in Article 21 of the Indian Constitution, is not merely a physical
right but it also includes within its ambit, the right to live with human dignity.
Right to privacy :- Puttuswamy judgment:
 Justice K. S. Puttaswamy (Retd.) and Anr. vs Union Of India And Ors
judgement, the Supreme Court held that the right to privacy is protected as
a fundamental constitutional right under Articles 14, 19 and 21 of
the Constitution of India.
Article 19:
 In Romesh Thappar v State of Madras (AIR 1950 SC 124), the Supreme Court
held that the freedom of speech and expression includes freedom to
propagate ideas which is ensured by freedom of circulation of a publication.
 The Supreme Court that the right of a citizen to exhibit films is a part of the
fundamental right of speech and expression guaranteed by Article 19(1)(a)
of the Constitution.
Article 23:
 Giving a very expansive interpretation to article 23, the Supreme Court has
ruled that payment of wages less than the minimum wages amounts to
forced labour.
Gender rights:
 Vishaka v State of Rajasthan the Supreme Court declared sexual harassment
of a working woman at her place of work as amounting to violation of rights
of gender equality and right to life and liberty, which is a clear violation of
articles 14, 15 and 21.

8. Universal Adult Franchise
•
•
•
•

Universal suffrage, also known as general suffrage or common suffrage, consists of
the right to vote of all adult citizens, regardless of property ownership, income,
race, or ethnicity, subject only to minor exception.
Universal Adult Suffrage has been cornerstone of election process in India since its
inception.
BR Ambedkar, as the chairman of the Constitution’s drafting committee, played a
crucial role in ensuring that India got universal adult franchise after Independence.
Adult suffrage had been one of the rallying cries of the freedom movement for
around three decades preceding the drafting of the Constitution. It was enshrined,
for example, in the 1931 Karachi Resolution, a proto-constitutional document
drafted by the Congress Ambedkar’s argument that voting was essential to
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•

•

•

citizenship and that voting served as a means of political education for the
historically deprived sections was key to India’s voting rights
Alladi Krishnaswamy Iyer of the constituent assembly said in November 1949, “the
Assembly has adopted the principle of adult franchise with an abundant faith in the
common man and the ultimate success of democratic rule and in the full belief that
the introduction of democratic government on the basis of adult suffrage will bring
enlightenment and promote the well-being, the standard of life, the comfort and
the decent living of the common man.”
The system of adult franchise is the bedrock of a democratic system. People are
called political sovereign because they possess the right to vote a government into
power, or to vote a government out of power.
It contributed to forging a sense of national unity and national feeling, turned the
notion of people’s belonging to something tangible.

NOTES

9. Separation of Power
•
•
•
•

•

The concept of separation of powers was first coined by Montesquieu in the
modern times during French revolution.
According to The theory of Separation of Powers, there are three main organs of the
Government in a State- (i) Legislature, (ii) Executive, and (iii) Judiciary.
These three powers and functions of the Government must, in a free democracy,
always be kept separate and be exercised by three separate organs of the
Government.
Separation of Powers and protection of Individual liberty:
 Accumulation of power in any more than one of the branches of the
government, would amount to the base of tyrannical rule, whether selfappointed or elected. Ex: Dictatorial rule of Saddam Hussein in Iraq;
Emergency period in India during 1975-77.
 The courts are the ultimate guardian of our constitution, they are duty
bound to protect it whenever it is violated.
 The main object in the Doctrine of separation of power is that there should
be government of law rather than having will and whims of the official.
 Also, another most important feature of the above-said doctrine is that there
should be the independence of judiciary i.e. it should be free from the
other organs of the state and if it is so then justice would be delivered
properly.
 This would ensure individual liberty as guaranteed in the constitution.
Indian situation:
 The Indian Constitution has not expressly recognized the Doctrine of
Separation of Powers, but there is also the assumption that one wing of the
government will not interfere with the other.
 Apart from the directive principles laid down in Article 50 which enjoins
separation of judiciary from the executive, the constitutional scheme does
not embody any formalistic and dogmatic division of powers.
 Cases like R Coelho v. State of Tamil Nadu and Indira Gandhi v. Raj Narain,
observed the separation of powers was limited, unlike the United States.
 However, none of the three separate organs of the Republic can take over
the functions assigned to the other, even by resorting to Article 368.
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•

The Doctrine of separation of power does play a vital role in the creation of a fair
government and also fair and proper justice is dispensed by the judiciary as there is
the independence of the judiciary.
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Miscellaneous

NOTES

1. Hate Crimes in India
•
•
•

•

•

•
•

India witnessed over 200 suspected hate crimes, including cow-related lynchings
and honour killings in 2018.
For a demographically diverse country such as India, hate crimes — including crimes
of contempt — are a disaster.
Recent Incidents
 Two Muslim men beaten by mobs in Jharkhand and Mumbai, demanding
they shout ‘Jai Shri Ram’, one so mercilessly that he died.
 A tribal man was lynched in Tripura on suspicion of being a cattle thief.
 24 men accused of being cattle smugglers, beaten and made to shout ‘Gau
Mata ki Jai’, in Rajasthan.
Present Status
 Studies of hate crimes in India show that they have steadily risen over the
past five years.
 Amnesty International India documented 721 such incidents between 2015
and 2018.
 According to Hate Crime Watch, crimes based on religious identity were in
single digits until 2014, when they surged from nine in 2013 to 92 in 2018.
 In both studies, Uttar Pradesh topped the list of States with the largest
number of hate crimes for the third year.
 According to a study, there are at least 45 politicians in our newly elected
union legislature who have indulged in hate speech over the past five years.
 Human Rights Watch India pointed out that only some States had complied
with the Supreme Court’s orders to designate a senior police officer in every
district to prevent incidents of mob violence.
 There is also incitement to violence through social media.
Concerns / Challenges
 Internationally, India has begun to feature prominently on a growing list of
countries marked by hate crime, including hate speech in electoral
campaigns.
 We have a number of sections in the Indian Penal Code that can be used to
punish or even prevent hate crime, but they are disparate and few
policemen are aware of them.
 Worldwide data show that hate speech encourages or legitimises acts of
violence
In 2018, the Supreme Court directed Central and State governments to make it
widely known that lynching and mob violence would ‘invite serious consequence
under the law’.
International Practice
 Germany amended its Criminal Procedure Code, dealing with sentencing in
violent crime, to say the sentence must be based on consideration of ‘the
motives and aims of the offender, particularly where they are of a racist or
xenophobic nature.
 France has a draft Bill to prohibit hate speech, and Germany has already
enacted one.
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•

Way Forward
 The Rajasthan administration is introducing a Bill prohibiting cow vigilantism,
but that deals with only one hate crime.
 An omnibus act against all hate crimes, including hate speech, is required
across India and should be a priority of the 17th Lok Sabha.
 Home Minister could set benchmarks for policemen and administrators to
deal with hate crime.
 Ensure that the police take prompt action, including safety for witnesses
 Set up fast-track courts in such cases; and take action against policemen or
officials who failed to comply.
 Priests could preach the values of tolerance and respect that are common to
all religions.
 Schools could revitalise courses on the directive principles of our
Constitution.

NOTES

2. Supreme Court on Khap Panchayats
•
•
•
•
•
•
•
•

•

Khap panchayats are caste or community organisations in rural parts of western
Uttar Pradesh, Haryana, Rajasthan and certain other parts of India.
A petition was filed in the Supreme Court by NGO Shakti Vahini against khap
panchayats, seeking directions to the centre and state governments for preventing
honour crimes.
There were 291 honour killings in India between 2014 and 2016, as per data from
the National Crime Records Bureau.
Sometimes, forced marriages are done by pressurizing one of the partners who
might be an adult or minor.
The Supreme Court has ruled that Khap panchayats has no right to interfere in any
marriage.
The Supreme Court declared it was illegal for parents or khap panchayats to
interfere in decisions of adult men and women of different castes to marry.
The SC also mentioned that solution for consanguineous marriages must be derived
from counselling such couples rather than encouraging hostility against them.
Khap Panchayat And Indian Judiciary:
 In Laxmi Kahhwaha vs. The State of Rajasthan the Rajasthan High Court
held that the Caste Panchayats have no jurisdiction whatsoever and cannot
impose fine or social boycott on anyone.
 In Armugam Servai vs. State of Tamil Nadu, Supreme Court said that Khaps
are illegal and must be rooted / stamped out.
Executive and Legislative Actions
 Two bills were suggested and drafted by law commission towards banning /
criminalizing honour killings.
 In 2012, the Law Commission had drafted a bill titled “Prohibition of
Unlawful Assembly (Interference with the Freedom of Matrimonial
Alliances) Bill, 2011”.
 Another such bill drafted by law commission was “Endangerment of life and
Liberty (Protection, Prosecution and other measures) Act, 2011”.
 The two bills are just proposals and so far no concrete legislative reform has
been done to curb the clout of Khaps.
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3. Subnationalism
•
•
•
•

•

•

NOTES

Subnationalism is the policy of asserting the interest of one's own
state/region/province, as separate from the interest of the nation and the
common interest of all other states/regions/provinces.
Along with the nationalism, India is also witnessing the re-emergence of
subnationalism.
Example: a separate State flag for Karnataka, Protest against the imposition of Hindi
on the signboards of Metro stations in Bengaluru.
Instances and Constitutional Provisions:
 Demands for language-based provinces during the freedom movement.
 States Reorganisation Act, 1956 providing for linguistic States.
 The Official Languages Act, 1963 which provided for the continued use of
English for official purposes along with Hindi.
 The first-past-the-post electoral system tends to favour ethno cultural
majorities.
 There are certain group-based fundamental rights provided in the
Constitution, such as in Articles 29 and 30.
 Part XXI of the Constitution has a set of special provisions for certain States
and sub-State regions
 Fifth and Sixth Schedules give special measures for the administration of
areas with high Scheduled Tribe populations.
Advantages:
 Greater the level of subnational solidarity, higher will be the State’s
commitment to social welfare. Kerala’s success is the most striking example.
 It gives space for expressing the linguistic and cultural rights in a plural
society.
 In certain cases it may represent one of the most disadvantaged sections of
the society and thus opens new avenues for their socio cultural upliftment.
 Thus, sub-nationalism is nothing but the same old concept of promoting selfidentity and solidarity.
 It also adds to the competitive federalism which in a way leads to socio
economic development of the states.
Issues:
 High levels of subnationalism have spawned violent ethnic conflict in many
states
 When Telangana was created in 2014, there were demands raised to
bifurcate Maharashtra and Uttar Pradesh.
 Gujarat and Maharashtra have witnessed ethnic riots unleashed against their
religious minorities and immigrants, respectively.
 Assam has periodic violence targeting alleged Bangladeshi settlers.
 The ‘othering’ of those who do not form an integral part of the subnation
warn us of the dangers of subnationalism.
 Sub nationalism may lead to fragmented political group that represents
particular group rather than overall population which threatens the very
basic principles of democracy.
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4. Role of Civil Society in a Democracy
•
•
•
•
•
•

•
•
•
•

•
•
•

NOTES

Civil society refers to formal as well as informal entities and includes the private
sector, the media, NGOs, professional associations and informal groups of people
from different walks of life.
Civil society forms the backbone of democracy.
Civil society derives its strength from the Gandhian tradition of volunteerism, but
today, it expresses itself in many different forms of activism.
Article 19 of the constitution provides for the democratic right to protest as part of
the freedom of expression
In India, by the late 1970s, the decline of all institutions gave rise to several massbased political movements and grassroots activism.
The anti-caste movement, the struggle for gender justice, the movement for civil
liberties, for a sound environment, and against mega development projects that
have displaced thousands of poor tribals and hill dwellers, the movement against
child labour, for the right to information, for shelter, for primary education, and for
food security have mobilised in civil society.
The filing of Public Interest Litigations and the judicial activism played a role in
strengthening of civil society.
A number of NGO’s like Childline India Foundation, World Vision, Arambh India have
played important role in raising awareness on child sexual abuse.
Other areas include awareness about environmental protection, educating citizens
about the evils of corruption etc.
Civil society’s functional contribution to good governance:
 Watchdog — against violation of human rights and governing deficiencies.
 Advocate — of the weaker sections’ point of view.
 Agitator — on behalf of aggrieved citizens.
 Educator — of citizens on their rights, entitlements and responsibilities and
the government about the pulse of the people.
 Service provider — to areas and people not reached by official efforts or as
government’s agent.
 Mobiliser — of public opinion for or against a programme or policy.
 The ways include: Right to Information Act, Consumer Protection Act,
Citizens Charters, Whistleblower protection, e-governance, Democratic
Decentralisation, Public Interest Litigation, etc.
In November 2016, the Union Ministry of Home Affairs rejected the licence renewal
applications of 25 NGO. In many instances, NGOs such as Greenpeace have been
projected as being anti-national.
Legislation on the lines of the US False Claims Act should be enacted, providing for
citizens and civil society groups to seek legal relief against fraudulent claims against
the government.
A democratic state needs a democratic civil society and a democratic civil society
also needs a democratic state. They mutually reinforce each other.

5. Student Activism and Politics
•

Student activism is work by students to cause political, environmental, economic, or
social change.
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•
•
•
•
•

•
•
•
•
•

Student Activism is the bedrock of liberal democracies and represent the collective
interests of various demographics, in this case students.
There has been a spurt in incidences of violence, strikes, protest movements in our
educational institutions like Jawaharlal Nehru University, Film and Television
Institute of India, Hyderabad University etc. albeit for different reasons.
Article 19 of the Indian Constitution gives all Indian citizens the right to freedom of
speech and expression, the right to assemble peacefully and the right to form
associations.
Therefore, as citizens of this country who have full voting rights, students have the
right to form associations and unions.
Student unions have constructively intervened to resist the privatisation of
education, without which millions of underprivileged young Indians would be in the
dark.
Student activism has kept the spirit of questioning alive, and also fights for
inclusion.
Greek philosopher Plato emphasised the need for political consciousness among
the youth.
Implementation of the Lyngdoh committee recommendations on students’ union
elections which is accepted by Supreme Court and academic community.
Democracies need to create an ecosystem where youth can articulate their
concerns, fight for their rights, and be groomed as national leaders.
Only if such advocacy is peaceful and positive, addressing injustices, empowering
the disempowered, and contributing to nation building, it be encouraged.
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