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General Studies – 2; Topic:  Bilateral, regional and global groupings and agreements 
involving India and/or affecting India’s interests 
 

B.N Srikrishna Committee on BIT Disputes Resolution 
 

1) Introduction 

 Justice B.N. Srikrishna committee was constituted to prepare a road map to make India a hub of 
international arbitration 

 The recommendations are largely on the issue of managing and resolving bilateral investment 
treaty (BIT) disputes. 

 India is currently facing 20-odd BIT disputes. 
 

2) Key Recommendations 

 For better management of BIT disputes, creation of an inter-ministerial committee (IMC), with 
officials from the Ministries of Finance, External Affairs and Law. 

 Hiring external lawyers having expertise in BITs to boost the government’s legal expertise 

 Creating a designated fund to fight BIT disputes 

 Appointing counsels qualified in BITs to defend India against BIT claims 

 Boosting the capacity of Central and State governments to better understand the implications of 
their policy decisions on India’s BIT obligations. 

 Creation of the post of an ‘international law adviser’ (ILA) to advise the government on 
international BIT disputes. 

 Establishing a BIT appellate mechanism and a multilateral investment court. 

 Investor-state dispute settlement (ISDS) mechanism, given in Article 15 of the Indian Model BIT, 
provides an effective mechanism for settling BIT disputes between an investor and state. 
 

3) Problems in the ISDS Mechanism 

 Article 15 requires foreign investors to litigate in domestic courts at least for a period of five years. 
This provision is not accepted by the foreign investors. 

 Subsequently, the investor can initiate a BIT claim. 

 But it provides only a narrow 90 day window for filing of BIT arbitration. Such strict limitation 
periods dilute the effectiveness of the ISDS mechanism. 

 There are many other jurisdictional limitations given in Article 13 that also limit the usefulness of 
ISDS. 
 

4) Shortcomings and the Way Forward 

 Presently The Legal and Treaties (L&T) division of the External Affairs Ministry is mandated to offer 
legal advice to the government on all international law matters including BIT arbitrations. 

 Creating international law adviser (ILA) will amount to duplicating the existing arrangement to offer 
advice on international law 

 Instead of creating a new office, the L&T division should be strengthened. 

 L&T division could be made the designated authority to deal with all BIT arbitrations and thus act as 
the coordinator of the proposed inter-ministerial committee (IMC).  

 The (IMC) should have a member from the Commerce Ministry as well as it deals with India's trade 
agreements that also cover the investment protection.  
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  Indian Model BIT has provisions for appointment of arbitrators, transparency provisions, 
enforcement of awards and standard of review, but the report is silent on all these critical issues.  

 BIT arbitration has three aspects 
a. Jurisdictional (such as definition of investment) 
b. Substantive (such as provision on expropriation) 
c. Procedural (ISDS mechanism). 
d. The commission narrowed its recommendations to the procedural aspects. 

 
5) What is Bilateral investment treaty (BIT) 

 A bilateral investment treaty (BIT) is an agreement establishing the terms and conditions for private 
investment by nationals and companies of one state in another state.  

 This type of investment is called foreign direct investment (FDI). 

 BITs allow for dispute resolution mechanism which is called investor-state dispute settlement.. 

 The first BIT was signed by India on March 14, 1994. Till now India has signed BITs with 83 
countries. 

 The Indian Model BIT was replaced by the revised Indian model text for Bilateral Investment Treaty 
(BIT). 

 The revised model BIT will be used for re-negotiation of existing BITs and negotiation of future BITs 
and investments. 
 

6) Why BIT is necessary? 

 A BIT boosts the confidence of investors by assuring a level playing field and non-discrimination in 
all matters 

 It provides for an independent forum for dispute settlement by arbitration. 

 BITs help project India as a preferred foreign direct investment (FDI) destination as well as protect 
outbound Indian FDI. 

 It is broadly akin to the right of equality and protection against arbitrary state action 
 
 


